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PRELIMINARY STATEMENT FOR APPEAL NO. 24-011     
 
I / We, Jennifer Mei and Hanmin Liu, hereby appeal the following departmental action: ISSUANCE of Alteration 
Permit No. 2020/08/22/2415  by the Department of Building Inspection which was issued or became effective 

on: January 24, 2024, to: Tina Huston and Lindsey Huston, for the property located at: 45, 47 & 49 Bernard 
Street.  
 

BRIEFING SCHEDULE:  
Appellants’ Brief is due on or before:  4:30 p.m. on March 14, 2024, (no later than three Thursdays prior to the 
hearing date). The brief may be up to 12 pages in length with unlimited exhibits.  It shall be double-spaced with a 
minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, 
julie.rosenberg@sfgov.org, corey.teague@sfgov.org, tina.tam@sfgov.org, matthew.greene@sfgov.org, 
tinahuston07@gmail.com and linlin4soccer@gmail.com.   
 
Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on March 28, 2024, (no later than one 
Thursday prior to hearing date).  The brief may be up to 12 pages in length with unlimited exhibits.  It shall be 
doubled-spaced with a minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, 
julie.rosenberg@sfgov.org, corey.teague@sfgov.org, tina.tam@sfgov.org, matthew.greene@sfgov.org, 
deborah@holleyconsulting.com and plumblossom@icloud.com.  
 
Hard copies of the briefs do NOT need to be submitted to the Board Office or to the other parties. 
 
Hearing Date: Wednesday, April 3, 2024, 5:00 p.m., Room 416 San Francisco City Hall, 1 Dr. Carlton B. 
Goodlett Place.  The parties may also attend remotely via Zoom.  Information for access to the hearing will be 
provided before the hearing date. 
 
All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the 
briefing schedule MAY also be changed. Written notice will be provided of any changes to the briefing schedule.  
 
In order to have their documents sent to the Board members prior to hearing, members of the public should email 
all documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to 
boardofappeals@sfgov.org.  Please note that names and contact information included in submittals from members 
of the public will become part of the public record. Submittals from members of the public may be made 
anonymously.  
 
Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal, 
including letters of support/opposition from members of the public, are distributed to Board members prior to hearing. 
All such materials are available for inspection on the Board’s website at www.sfgov.org/boa. You may also request a 
hard copy of the hearing materials that are provided to Board members at a cost of 10 cents per page, per S.F. 
Admin. Code Ch. 67.28.  
 
 
The reasons for this appeal are as follows:  
 
See attachment. 
 
Appeal filed by email by Deborah Holley, agent for appellants. 

mailto:boardofappeals@sfgov.org
mailto:julie.rosenberg@sfgov.org
mailto:corey.teague@sfgov.org
mailto:tina.tam@sfgov.org
mailto:matthew.greene@sfgov.org
mailto:boardofappeals@sfgov.org
mailto:julie.rosenberg@sfgov.org
mailto:corey.teague@sfgov.org
mailto:tina.tam@sfgov.org
mailto:matthew.greene@sfgov.org
mailto:boardofappeals@sfgov.org
http://www.sfgov.org/boa


 

STATEMENT OF APPEAL FOR BUILDING PERMIT NO. 202008222415 ISSUED 
JANUARY 24, 2024 
 

We are filing this appeal because there are inconsistencies between previous versions of the 

plans and the approved permit set for which a building permit was issued for the following work 

under permit # 202008222415:  “Upgrade 3-story, 4-unit apartment consisting of brick 

foundation, wood frame structure, combination siding, etc. Project work consists of seismic/soft-

story foundation upgrade (w/9 ft rear-yard addition) and includes bringing front bedroom 

windows to fire exit code size with finish to match existing.” 

In addition, the work on the building has been split up into two permits and we are concerned 

about work proceeding on the building under this overall permit without having a final, approved 

plan for the other permit #202201075581 which entails “Legalizing an existing illegal and 

unoccupied basement unit into 2BD/2BR 837SF ADU. Includes 232SF extension in the rear yard 

to the allowable depth.” 

 



2/8/24, 2:40 PM Department of Building Inspection

https://dbiweb02.sfgov.org/dbipts/default.aspx?page=PermitDetails 1/2

Permit Details Report
Report Date: 2/8/2024 2:26:27 PM
  
Application Number: 202008222415
Form Number: 3

Address(es):
0157 / 030 / 1 45 BERNARD ST
0157 / 030 / 1 47 BERNARD ST
0157 / 030 / 1 49 BERNARD ST

Description:
Upgrade 3-story, 4-unit apartment consisting of brick foundation, wood frame structure, combination
siding, etc. Project work consists of seismic/soft-story foundation upgrade (w/9 ft rear-yard addition)
and includes bringing front bedroom windows to fire exit code size with finish to match existing

Cost: $389,642.00
Occupancy Code: R-2
Building Use: 24 - APARTMENTS

Disposition / Stage:

Action Date Stage Comments
8/22/2020 TRIAGE  
8/22/2020 FILING  
8/22/2020 FILED  
12/4/2023 APPROVED  
1/24/2024 ISSUED  

Contact Details:
Contractor Details:

License Number: 720437
Name: JAMES HUSTON
Company Name: HUSTON GENERAL CONTRACTING INC.
Address: 1615 SECOND STREET * LIVERMORE CA 94550-0000
Phone:

Addenda Details:
Description:
SITE

Station Rev# Arrive Start In Hold Out Hold Finish Checked By Review Result Hold Description

CPB  8/22/20 9/14/20 9/14/20 9/22/20 9/22/20 TORRES
SHIRLEY

 
#368-912-764 ELECTRONICALLY
SUBMITTED. invoice sent. 09/22/20: PMT
RCVD, OK TO PROCESS. ST

PRE-PLN  9/24/20 9/25/20 9/25/20
RUSSELL
ERICA   

PRE-FIRE  9/24/20 9/24/20 9/24/20 HIGGINS PAT  pre-screen accepted

CP-ZOC  9/29/20 11/2/23 11/2/23
ASBAGH
CLAUDINE Approved Approved

CP-NP  1/6/22 1/6/22 1/10/22 GUY KEVIN  
1/6/22: Emailed the 311 cover letter. (JL)
1/10/22: Mailed the 311 notice on 1/24/22;
expires on 2/23/22. (JL)

CP-DR  2/22/22 11/7/23 11/7/23
ASBAGH
CLAUDINE Approved

DR was heard at planning commission in
2021. This line is complete.

BLDG  2/27/23 5/9/23 5/26/23 9/22/23 OSPITAL
JOSEPH

Administrative REASSIGNED 9/22/2023 comments issued
during google meeting on 5/26 at 9 am
w/AOR and assoc. Waiting for PDF to be
emailed to Jeffrey.barnes@sfgov.org prior
to upload in BB session email to Property
owner & AOR
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TINAHUSTON07@GMAIL.COM &
ANDREWS@HGCI.COM, project on hold
until response. siesmic upgrade & new adu
to be reviewed together.

BLDG  2/27/23 9/22/23 9/28/23
OSPITAL
JOSEPH

Issued
Comments  

BLDG 1 10/26/23 10/26/23 10/26/23
OSPITAL
JOSEPH Approved  

SFFD  3/6/23 4/6/23 4/6/23 5/30/23 5/30/23 TOLENTINO
NEIL

 
4/6/2023 Not approved and on hold.
Comments on bluebeam (994-436-227). -
NT

SFFD  5/30/23 7/18/23 7/18/23 9/19/23 TOLENTINO
NEIL

Issued
Comments

7/18/2023 Not approved and on hold.
Comments on bluebeam (994-436-227). -
NT

SFFD 1 9/19/23 9/19/23 9/19/23
TOLENTINO
NEIL

Approved-
Stipulated

9/19/2023 Approved, comments addressed.
As-built needed to include signed pre-
application meeting minutes on plans.
Inspection Fees. -NT

DPW-
BSM

 3/1/23 3/1/23 3/1/23 DENNIS
RASSENDYLL

 
3.1.23 Approve. EPR- No alteration or
construction of City Right-of-Way under this
permit . -RD

SFPUC  2/27/23 8/16/23 8/16/23
IMSON
GRACE Approved 08/16/2023. Approved.

SFFD 1 10/31/23 11/3/23 11/3/23
TOLENTINO
NEIL Approved

11/3/2023 Approved. Re-check. Inspection
Fees. -NT

DPW-
BSM

1 10/31/23 11/27/23 11/27/23 DENNIS
RASSENDYLL

Approved
Restamped EPR- No alteration or
construction of City Right-of-Way under this
permit . -RD

SFPUC 1 10/31/23 11/2/23 11/2/23
IMSON
GRACE Approved 11/02/2023 - APPROVED

PPC  9/22/20 9/24/20 11/30/23 PHAM ANH
HAI

Administrative

11/30/23 02:47 PM Invite sent to CPB to
close out permit; HP 11/28/23: Email sent to
BSM to stamp REV2 permit application
form. Email sent to applicant to update
sheet index on REV3 drawing; HP
10/31/2023: Invite sent to plan checkers to
review and stamp REV3 drawing;nl
2/27/2023: Concurrent review approved by
Planning plan checker Clauding Asbagh on
email dated 2/27.Invite sent to BLDG,
SFFD, BSM, PUC to start electronic plan
review (back dated, email was sent on 2/27
to all departments);nl 2/13/2023: Invite sent
to Planning Plan checker to review and
stamp REV1 drawing;nl 9/29/20: Pre-
screening complete, invite planning to BB
session; cm 9/24/20: Bluebeam session
created; Invite Pre-Fire, Pre-Planning, and
applicant; cm

CPB  11/30/23 12/4/23 1/24/24 GUTIERREZ
NANCY

Administrative

1/24/2024: Issued to agent in BB.ng
12/18/2023: Cancellation/Extension
Notification Letter Sent. Cancel
Date:02/22/2024. 1st extension fee
$1,028.21. When pay fee, new cancel date:
02/16/2025.ay : WAITING FOR
CONTRACTOR STATEMENT
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I. INTRODUCTION 
 

So many questions have been raised about this proposed project that it is hard to know where 

to begin: should it be, for example, the misconduct towards neighbors in a tight-knit upper 

Chinatown community, evictions of elderly tenants, multiple contradictory statements by the project 

sponsors? While those issues are significant, this brief focuses primarily on two glaring problems 

with the proposed project. 
 

First, as a threshold matter, this project should not even be before this Board given the 

unclear and internally inconsistent plans the project sponsors have submitted. The project consists 

of an internal remodel, building expansion, and legalization of an ADU, but the project sponsors 

present only the remodel and expansion to this Board, ignoring the cumulative impact and 

interrelation of the ADU aspect of the project thereby depriving this Board of a clear picture of what 

is proposed. Moreover, the various plan sets the project sponsors have submitted to the Planning 

Department, the Building Department, and this Board have strikingly different measurements, 

raising serious questions about whether the plans before this Board are even accurate. Serious code 

issues related to life safety and open space also abound. 

Second, regardless of which plan set (if any) is accurate, the project will excessively impinge 

on the mid-block open space in a block already starving for shared greenery. To preserve mid-block 

open space and light and air to neighboring buildings in accordance with the Residential Design 

Guidelines, this Board should require that the horizontal expansion be reduced by no less than 20’-10” 

from the rear property line. In addition, the second and third floors should be set back 24’-6” and 25’, 

respectively, mirroring the adjacent building to the west at 51 Bernard Street. 

 
II. BACKGROUND 

Lindsey Huston and her mother, Tina Huston, purchased 45-49 Bernard, the subject four- 

unit apartment building, located in Upper Chinatown, in 2019. Lindsey Huston lives at 49 Bernard 
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Street (owner move-in) and her sister, Taylor Huston, resides at 47 Bernard Street (relative move- 

in). Lindsey and Taylor’s father, James Huston of Huston General Contracting, Inc. (HGCI), 

prepared the plans for the building permit that is the subject of this appeal. The plans reviewed by 

the Planning Commission and the Discretionary Action Memo that modifies those plans are 

included as Exhibit 1. 

On August 25, 2022, the Planning Commission determined that there were extraordinary or 

exceptional circumstances and voted 4-1 (2 commissioners were absent) to take Discretionary 

Review. It determined that the project did not “…conform with the Residential Design Guidelines 

with respect to articulating the building to minimize impacts to light and air to the adjacent 

buildings.” The Commission determined that modifications to the plans were necessary and 

instructed staff to approve the project with the following plan modifications: (1) Eliminate the 

roof deck, (2) Eliminate the spiral stair from the third floor to the roof, (3) Configure the third floor 

to be identical to the second floor. (See Exhibit 1.) The Planning Commissioner robustly 

discussed and offered objective justifications for the required modifications. Relevant quotes from 

the hearing with these justifications are included in Exhibit 2. 

On January 24, 2024, DBI issued building permit no. 202008222415 for renovation of a 3- 

story, 4-unit apartment building including a seismic/soft-story foundation upgrade with a rear-yard 

addition (referred herein as “the Project,” “2024 plans,” “overall project,” and “subject project”). 

This is the permit that is the subject of our appeal. Appellants’ agents reviewed the 2024 plans at 

the DBI Records Department but were not permitted to reproduce them, and to date, the project 

sponsors have been unwilling to provide us with a copy of these plans. These plans are different 

from those which the Planning Commission approved as modified by the Discretionary Review 

Action Memo at least because the square footages are substantially different: compared to the 

plans approved by the Planning Commission, the January 2024 plans state that the building 

currently has more than 500 gross square feet (GSF) of space and that the project will add more 
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than 300 new GSF. 

The Hustons submitted a separate permit on January 7, 2022 to convert the existing UDU 

to an ADU under the state ADU program, which is currently under review by Planning and DBI. 

This plan is included as Exhibit 3 and is referred to as the “ADU plan” or “ADU project.” 

Because the ADU is located entirely within the subject building and simply expands the existing 

UDU, the ADU really is part of one overall project, and, therefore, the Board needs to understand 

both permits to properly evaluate the appeal. 

III. EXCEPTIONAL CIRCUMSTANCES WARRANT GRANTING THIS APPEAL  
 

Appellants request this appeal for the following reasons: 
 

A. The permitted 2024 plan set is inconsistent with the plans approved by the 

Planning Commission. 

B. There are substantial inconsistencies between the ADU Plans currently under 

review by Planning and the Project Plans. 

C. The Project as approved will have a significant impact on the midblock open 

space and does not conform with the Residential Design Guidelines. 

D. There are clarity and Enforceability Issues with DR Action Memo. 
 

E. There are substantial life safety and open space code compliance deficiencies. 

A. There are substantial inconsistencies between the plan set approved by the Planning 
Commission and the plan set stamped and approved for the permit that is the subject of the 
appeal. 

 
The project sponsor needs to provide one consistent, accurate set of plans that include the 

overall project under permit #202008222415 (“overall permit”). Because the Hustons have failed to 

do this, the hearing should be continued until they provide an accurate, consistent plan set, perhaps 

after preparing as-built plans to accurately show the existing square footage. In short, the Board 

cannot evaluate the project or the appeal until it has an accurate set of plans. 
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As shown below, there are significant inconsistencies in the square footages for the 311 

plans, the plans that were approved by DBI, and those approved by the Planning Commission. We 

have asked Planning about these differences but to date have not received a response. 

Existing GSF: (a) 2,944 on 311 plans, (b) 2,994 on the Planning Commission-approved plan set 

shown in Exhibit 1, and (c) 3,531 on the plan set attached to the issued permit 202008222415 

reviewed at the DBI Records Department. We do not know why there is a 587 GSF difference 

between the 311 Plans and the permit-issued plans and a 537 GSF difference between the Planning 

Commission-approved plans and the permit-issued plans approved by DBI. Note that the ADU 

plans (BPA 20220107558) use the 3,531 GSF figure to represent the existing building square 

footage. 

Proposed GSF: 3,478 on the Planning Commission-approved plans vs. 3,783 on plan set attached 

to the issued permit 202008222415 reviewed at the DBI Records Department. An increase of 305 

GSF appears to be proposed. The ADU plans (BPA 20220107558) use this same 3,783 figure. 

To add to the confusion, the Planning Department describes the project as adding approximately 

996 square feet of space: 

 

 
 Existing GSF Proposed GSF  Net Additional GSF 

a.311 Plans 2,944 3,741 797 
b.Planning Commission 2,994 3,478 484 
Approved Plans 
c.Issued Permit Plans 3,531 3,783 252 
d.ADU Plans 3,531 3,783 252 
Differences 537-587 42-305 172-545 



5  

B. There are substantial inconsistencies between the ADU Plans currently under review by 
Planning and the Overall Plans. 

 
The current proposed state ADU plans (Exhibit 2) include the roof deck and spiral staircase, 

which the Planning Commission removed when approving the overall project. These elements must 

be removed from the ADU plans as well. 

In addition, the Planning Department has issued comments on the ADU plan that require 4’ 

setbacks from both property lines at this lower level to provide compliance with state ADU 

regulations. The overall plans do not include the required 4’ setbacks and need to be revised.1 

The recently issued 2024 overall permit (#202008222415) and ADU application and plans should 

be reviewed and approved simultaneously to ensure consistency and compliance with the 

Discretionary Review Action Memo adopted by the Planning Commission (Exhibit 2). It does not 

make sense to separate the approval process for the projects, especially when the plans are 

inconsistent. The overall permit should be suspended until the ADU permit has been issued to 

assure consistency with the project the Planning Commission approved. 

C. Even if the plans were consistent and ripe for review by this Board, the project as 
approved will have a significant impact on the midblock open space and does not 
conform with the Residential Design Guidelines. 

 
The approved plans include an approximately 9’-3” extension of the building into the 

27’-11” existing rear yard. At the Discretionary Review hearing, the Planning Commission 

took DR and determined that there were exceptional and extraordinary circumstances. 

However, the required changes were minimal – the Commission did not require reduction of 

the horizontal extension to protect the neighborhood mid-block open space. But the Project 

impacts the Appellant’s and the neighbors’ visual access to the mid-block open space, light, and air 
 

1 Planning Department comments: “The ADU is proposed within a portion of the building that is 
proposed under Building Permit Application No. 202008222415, which has not received a 
certificate of final completion (CFC) and is not considered to be part of the existing building  
envelope for purposes of this review. The State ADU Program requires 4-ft setbacks from the side  
property lines for any portion of the building containing the ADU and within the expansion  
proposed under Building Permit Application No. 202008222415.” 
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in contravention of several key San Francisco Residential Design Guidelines. 

For example, because the proposed expansion into the rear yard significantly impacts 

the midblock open space and would contribute to the erosion of the social and cultural fabric it 

conflicts with the design principle to “Provide architectural features that enhance the 

neighborhood’s character and ensure that the building respects mid-block open space.”2 

The project also Reduces light to adjacent properties. The proposed plans will limit the 

visual access to midblock open space and will reduce the amount of light and air to bedrooms 

and living-area windows of the buildings adjacent to and directly opposite the development. 

The light to adjacent neighbors on all three sides of 45-49 Bernard Street will be affected. This 

expansion encroaches on the rear neighbor at 1144-1146 Pacific Avenue. If the plans are 

implemented, light and air quality in the mid-block open space will be reduced. 

 

Figure 1. Aerial photo of the mid-block open space on Bernard Street and Pacific 
Avenue between Taylor and Jones. 

 
 

 

2 San Francisco Planning, Residential Design Guidelines, Introduction: Design Principles, p. 5, December 
2013. 

45-49 
Bernard 
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As shown in Figure 2 below, and Exhibit 4, the amount of access to midblock open space in 

Upper Chinatown is much more limited than in most other San Francisco neighborhoods. 

 
 

Figure 2. Aerial Photos of Mid-Block Open Space on Subject Block 
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As shown in Figure 3 below, the proposed project would greatly reduce the rear yard from the 

current depth of 27’-11” to 17’-9” with decks extending an additional 2’-9” effectively 

providing a rear yard of just 15’. 
 

Figure 3. Project and 51 Bernard Street Site Plans 

 
The limited midblock open space is precious on this block; hence, the significant community 

support to protect this vital outdoor refuge. Over 1,000 individuals have signed a petition supporting 

the original DR request, including 80 percent of the properties on this block. (See Exhibit 5) The 

following five associations have also submitted letters of support: The Community Improvement 

Service, Community Youth Center, Community Tenants Association, Lao Iu Mien Culture 
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Association, and Tenderloin Chinese Rights Association (See Exhibit 5). 

We request that the Board require the project sponsor to modify the project design 

to maintain the midblock open space and increase the rear yard setbacks to align with the 

setbacks for 51 Bernard Street. The setback design of the adjacent building at 51 Bernard 

Street is a good precedent. The 1st floor has a 20’-10” setback from the rear yard. The 2nd floor 

has a 24’-6” setback, the 3rd floor has a 25’ setback. 

We request that the rear yard setback for the project mirror those of 51 Bernard stated 

above and be no less than 20’-10” from the rear property line. See the “As-Built” plans for 51 

Bernard are shown in Exhibit 6. 

D. The DR Action Memo Contains Clarity and Enforceability Issues. 

First, the highlighted portion of the following provision of the DR Action Memo adopted as 

revised October 4, 2022 does not make sense: 

“The Commission further encourages that the duration of any relocation of the existing tenant will 

be as short as possible and a green rear yard open space.” Second, it is not clear who will enforce 

provision 2 of the DRA: 

“2. The Commission recognizes the Rent Control Ordinance and its direct impact as it 

relates to tenant rights, owner move-in evictions, the need to be able to locate previous 

tenants, first right of refusal at their previous rent rates, and that the current tenant may 

continue their tenancy for as long as they wish.” 

Third, it is not clear what would be done in six months if the DRA provision 4 -- required update -- 

reveals that the project sponsors are not in compliance. It is also not clear if staff or the project 

sponsors are to provide the update:“4. Provide the Commission with an update report within six 

months of BPA issuance.” 
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We ask the board of appeals to Require the Planning Commission and Planning Department 

to revise the Discretionary Review Action Memo so that the language is specific and enforceable. 

E. There are significant life safety and open space code compliance deficiencies in the 

approved plans. 

As previously mentioned, to date, the project sponsor has not agreed to provide a copy of the 

2024 approved plan set that is the subject of this appeal and their own appeal. However, we were 

able to view the plans at the DBI Records Department. John Lum, a licensed architect with more 

than 30 years of experience, including extensive work in San Francisco, reviewed the plans and, in 

a thorough letter to this Board included as Exhibit 7, determined that the plans are deficient in 

many ways ranging from minor formatting issues (e.g., failing to include a clear space for stamps) 

to curable code violations (a proposed out-swinging gate twice as wide as the current double gate 

that overly narrows the sidewalk space) to serious life safety issues limiting emergency egress.   

Most importantly, the life safety of the building is affected by (i) Emergency Escape and 

Rescue Openings that are only operable from the inside thereby preventing rescuers from accessing 

the building, (ii) the careless placement of gas appliances in exit ways, and (iii) the replacement of a 

full stairway with a fire escape while simultaneously increasing occupancy (by increasing the 

square footage) and in light of the already very narrow front entry stairway.  Mr. Lum concludes:  

“The series of blatant code and process violations in the approved Site Permit raise series concerns 

about the rigor in which this permit application was reviewed. Errors have been found in the 

reviews of each department including Planning, Building, Fire and Public Works.”   

This is not something that can wait until later in the process: “These errors are germane to the 

Site Permit review and should not simply be addressed in later addenda applications. If the same 

level of rigor is applied to the reviews of the addenda, this project would pose a life-safety concern 

to future occupants and adjacent neighbors. There is no mechanism to appeal flawed addenda 

approvals. We therefore urge the Board of Appeals to rescind the approval of this flawed Site 

Permit and require the necessary corrections be made before each department approves the 

proposed work.” 
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Additionally, Mr. Lum notes that the removal of the rear stairs eliminates convenient access 

to common open space as required by Planning Code § 135 because there is no way to get to the 

rear yard from within the property.  The actual proposed private usable open space (39 square feet 

as opposed to the incorrectly tabulated 134 square feet), including proposed private decks, is also 

insufficient to meet each unit’s required minimum (100 square feet), and the backyard open space 

has been calculated incorrectly. 

IV. CONCLUSION 

For the foregoing reasons, Appellants request that the Board of Appeals approve this appeal 

and take the following actions: 

A. Require the project sponsors to modify the plans to reduce the horizontal expansion into the rear 

yard so that no elements of the building, including decks, extend further than the adjacent 

building to the west at 51 Bernard Street. 

B. Require the subject permit to remain on hold until the review of the ADU permit has been 

reviewed so that the Planning Department and DBI can verify that both plan sets are accurate, 

code-compliant, and consistent. 

C. Require the Planning Commission and Planning Department to revise the Discretionary Review 

Action Memo so that the language is specific and enforceable. 

 
Dated: March 14, 2024 Respectfully Submitted, 

 
MOSCONE EMBLIDGE & RUBENS LLP 

 
By:   

         Evan M. Rosenbaum 
         Attorneys for Appellants 



  

EXHIBIT 1 

DISCRETIONARY REVIEW ACTION MEMO AND PLANS 



 

 

Discretionary Review Action DRA-793 
HEARING DATE: AUGUST 25, 2022 

AMENDED DATE: OCTOBER 4, 2022 
 

Record No.: 2020-005176DRP 
Project Address: 45 Bernard Street 
Building Permit: 2020.0822.2415 
Zoning: RH-3 (Residential House- Three Family) Zoning District 
 40-X Height and Bulk District 
Block/Lot: 0157 / 030 
Project Sponsor: Taylor Huston 
 59 Grove Hill South 
 San Anselmo, CA 94960 
DR Requestor: Jennifer Mei 
 Upper Chinatown Neighborhood Association  
 1144 Pacific Avenue 
 San Francisco, CA 94133 
Staff Contact: David Winslow – (628) 652-7335 
 David.Winslow@sfgov.org  
 
ADOPTING FINDINGS RELATED TO TAKING DISCRETIONARY REVIEW OF RECORD NO. 2020-005176DRP AND THE 
APPROVAL OF BUILDING PERMIT APPLICATION NO. 2020.0822.2415 PROPOSING CONSTRUCTION OF A FOUR-
STORY HORIZONTAL REAR ADDITION AT THE EXISTING BASEMENT, FIRST FLOOR, SECOND FLOOR, AND THIRD 
FLOOR TO A THREE-STORY OVER BASEMENT, FOUR-FAMILY DWELLING WITHIN THE A RH-3 (RESIDENTIAL, HOUSE, 
THREE-FAMILY) ZONING DISTRICT AND A 40-X HEIGHT AND BULK DISTRICT. 
 

Preamble 
On August 22, 2020, Taylor Huston filed for Building Permit Application No. 2020.0822.2415 proposing construction 
of a four-story horizontal rear addition at the existing basement, first floor, second floor, and third floor to a three-
story over basement, four-family dwelling within the RH-3 (Residential, House, Three-Family) District and a 40-X 
Height and Bulk District. 
 
On February 23, 2022, Jennifer Mei of the Upper Chinatown Neighborhood Association (hereinafter “Discretionary 
Review (DR) Requestor”) filed an application with the Planning Department (hereinafter “Department”) for 
Discretionary Review (2020-005176DRP) of Building Permit Application No. 2020.0822.2415.  
 
The Project is exempt from the California Environmental Quality Act (“CEQA”) as a Class 1 categorical exemption. 

mailto:David.Winslow@sfgov.org


DRA-793  Record No. 2020-005176DRP 
August 25, 2022  45 Bernard Street 
Amended: October 4, 2022 
 

  2  
 

 
On August 25, 2022, the San Francisco Planning Commission (hereinafter “Commission”) conducted a duly noticed 
public hearing at a regularly scheduled meeting on Discretionary Review Application 2020-005176DRP. 
 
The Commission has heard and considered the testimony presented to it at the public hearing and has further 
considered written materials and oral testimony presented on behalf of the applicant, Department staff, and other 
interested parties. 

Action 
The Commission hereby takes Discretionary Review requested in Record No. 2020-005176DRP and approves 
Building Permit Application 2020.0822.2415 with modifications.  
 
The reasons that the Commission took the action described above include: 

1. There are extraordinary or exceptional circumstances in the case. The proposal complies with the 
Planning Code and the General Plan, but does not conform with the Residential Design Guidelines with 
respect to articulating the building to minimize impacts to light and air to the adjacent buildings.   

2. The Commission recognizes the Rent Control Ordinance and its direct impact as it relates to tenant rights, 
owner move-in evictions, the need to be able to locate previous tenants, first right of refusal at their 
previous rent rates, and that the current tenant may continue their tenancy for as long as they wish. and 
first right of refusal for evicted tenants. 

3. The Commission further encourages that the duration of any relocation of the existing tenant will be as 
short as possible and a green rear yard open space. 

4. The Commission determined that modifications to the project were necessary, and encouraged greening 
the rear yard open space and they instructed staff to approve the Project per plans with the following 
conditions:  

1. Eliminate the roof deck. 

2. Eliminate the and spiral stair from the third floor to the roof. 
 
3. Configure the third floor to be identical to the second floor. 
 
2.4. Provide the Commission with an update report within six months of BPA issuance. 

 

  

http://www.sf-planning.org/info
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August 25, 2022  45 Bernard Street 
Amended: October 4, 2022 
 

  3  
 

APPEAL AND EFFECTIVE DATE OF ACTION:  Any aggrieved person may appeal this Building Permit Application to 
the Board of Appeals only after the Department of Building Inspection (DBI) takes action (issuing or disapproving) 
the permit. Such appeal must be made within fifteen (15) days of DBI’s action on the permit.  For further 
information, please contact the Board of Appeals at (628) 652-1150, 49 South Van Ness Ave, Suite 1475, 
San Francisco, CA 94103.  
 
Protest of Fee or Exaction:  You may protest any fee or exaction subject to Government Code Section 66000 that is 
imposed as a condition of approval by following the procedures set forth in Government Code Section 66020.  The 
protest must satisfy the requirements of Government Code Section 66020(a) and must be filed within 90 days of 
the date of the first approval or conditional approval of the development referencing the challenged fee or 
exaction.  For purposes of Government Code Section 66020, the date of imposition of the fee shall be the date of 
the earliest discretionary approval by the City of the subject development.   
 
If the City has not previously given Notice of an earlier discretionary approval of the project, the Planning 
Commission’s adoption of this Motion, Resolution, Discretionary Review Action, or the Zoning Administrator’s 
Variance Decision Letter constitutes the approval or conditional approval of the development and the City hereby 
gives NOTICE that the 90-day protest period under Government Code Section 66020 has begun.  If the City has 
already given Notice that the 90-day approval period has begun for the subject development, then this document 
does not re-commence the 90-day approval period. 
 
I hereby certify that the Planning Commission takes Discretionary Review and approved the building permit as 
referenced in this action memo on August 25, 2022 and amended on October 4, 2022. 
 
 
Jonas P. Ionin 
Commission Secretary 
 
 
AYES:   Ruiz, Imperial, Koppel, Moore  
 
NOES:  Diamond 
 
ABSENT:  Fung, Tanner 
 
ADOPTED: August 25, 2022 
 
AMENDED: October 4, 2022 

http://www.sf-planning.org/info
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EXHIBIT 2 
RELEVANT PLANNING COMMISSION EXCERPTS 



 

The following excerpts from the Planning comission hearing were copied from the closed captions in the 
hearing video provided in this link: 
https://sanfrancisco.granicus.com/player/clip/41915?view_id=20&redirect=true 

 
 
Commissioner Moore: 

1. My concerns are where we are asked to approve a building that when it ultimately goes through 
the sausage factory and DBI it becomes something completely different.” 

 
2. “We are struggling with too many issues given the hundreds of comments the minimum I expect 

of them that what is in front of us is something that meets in a way to minimum expectations of 
an approvable building. “ 

 
3. “Why we are not having the details we are not substitute for the building department and fire 

department to look at the final grain of code compliant building or with air function in building 
be this is what our responsibility is here we are working hard to have that discussion..." 

 
4. "... when I look to the building to the west, I regret it is overshooting in I mean that is too much. 

I would like to find a middle ground in terms of how deep the building can function. In 
addition to that and this is my personal opinion and I stated that opinion in many other cases, I 
believe that the rear spiral stair case to the roof is an abnormality and is bulking out too much. 
I'm not prepared to support it. It requires a tall fire 
separating wall from the other building bulking it out even further.” 

 
5. “Why would you not choose a porch like you did on the other floors for that floor? Would 

you explain that to me please?”... Project Sponsor: "I want to have kids. It is a littles bit of a 
space issue for us on there we both work from home."... Commissioner Moore: "This was a 
space in which families with multiple family members lived at a square footage that was by far 
smaller than anything you will move into. I don't want to entertain a conversation I'm speaking. 
And I think we need to understand the measure of scale here. For us as commissioners who are 
in the middle of the most brutal times I’ve experienced in my adult life. People are being 
displaced and people homeless and no affordable housing available this is a very tough project 
and I'm trying to find a middle ground and have been basically not been able to come to land on 
when we need to do.” 

 
6. We need to see it now and if an adu occupied in 5 years I like to know what I'm approving if I 

don't get it 5 years from now. It is those things and I have issues with the massing of the 
building in the rear...The stair case is not a consideration for me. Nor is the roof deck. A porch 
would be great and make it a fitting building... 

https://sanfrancisco.granicus.com/player/clip/41915?view_id=20&redirect=true


 

7. The stair case is on property line and because it is a stepping situation will require full height 
fire wall against the adjoining property will by appearance bulk up the building in the 
rear....However it requires a fire wall. So it is not like an open stair it is a stair that is wall in the 
on one side and it sits on the property line with the neighbor going to the west. 

 
Commissioner Imperial 

8. "...in terms of the context of the neighborhood that is when I'm trying to see here that the DR 
requestor is referring to the cultural preservation of this neighborhood...I'll take this as a DR. 
Evictions that happened and the fact that we have concern It is code compliant but not 
culturally designed for people who live in this area.” 

 
Commissioner Moore 

9. I would like to interject a comment and that is that I would like to find this larger middle 
grounds that deals with the physicality of the building as I see potential issues, relative to the 
buildability of the building changing what is going to come out of this, I want to both make 
sure that the applicant who bought a building that needs improvements is habitable and gives 
them more space. But is also compliant with all the other things which can significantly alter 
the building from that which is in front of us. 
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SHEET INDEX

45, 47 & 49 BERNARD STREET, SAN FRANCISCO, CA - 94133

PROJECT DATA

CONTACT INFORMATION

ARCHITECTURAL
GENERAL CONTRACTOR:

HGCI

112 Spaulding St., Unit - A

San Anselmo, CA - 94960

p: 415.597.6880 c:

415.509.0304

0157 / 030

THIS RESIDENTIAL REMODEL WORK PROPOSES;

1. FOUNDATION / SEISMIC UPGRADES WITH CEILING CODE HEIGHT ADJUSTMENTS TO COMPLY TO

CURRENT CODE.

2. REAR YARD ADDITION WITH MISC UNIT UPGRADES INCLUDING MODIFY/RELOCATE PG&E METERS.

3. FUTURE ADU AT BASEMENT UNDER SEPARATE STATE ADU PERMIT

23' 0" X 60' 0" = ± 1380 SF 
LOT SIZE :

BERNARD ST. 3-UNITS APARTMENT SEISMIC RETROFIT/REMODEL

1.  LOCATION MAP

45, 47 & 49 Bernard St., 

ADDRESS:

SAN FRANCISCO, CA. 94133

A0.0     COVER SHEET

A1.0     SITE PLAN & SETBACKS

OWNER:

Tina Huston

c:925.337.1755

Lindsey Huston

c: 925.337.9532

NOTE:  IF ANY DEMOLITION IS REQUIRED, IT MAY NOT START UNTIL THE CONTRACTOR

HAS OBTAINED A PERMIT FROM THE BAY AREA AIR QUALITY MANAGEMENT DISTRICT.

THE PERMIT NUMBER (J#) NUMBER MUST BE PROVIDED TO THE INSPECTOR AND NOTED

ON THE JOBSITE INSPECTION CARD.  IF THE BAAQMD HAS DETERMINED THE PROJECT IS

EXEMPT, A LETTER FROM THE AGENCY MUST BE PROVIDED. PROOF MUST BE PROVIDED

TO THE BUILDING INSPECTOR NO LATER THAN THE FIRST INSPECTION.

ENGINEER:

CRES Engineering

Andres Stambuk

2420 Sand Creek Rd, Suite C-1252

Brentwood, CA. 94513

c: 925.487.0895

(E) GARAGE PARKING:
NONE

FIRE SPRINKLERS:
Yes - Existing in Basement Unit

FIRE ALARM:
Yes

SCOPE OF WORK

AREA IN SF

UNIT # 2 - (E) 2ND FLR

A2.0     EXISTING / DEMO FLOOR PLANS - REFERENCE ONLY 1/2

A3.0     PROPOSED BASEMENT AND GROUND FLOOR PLANS

AREA CALCULATIONS

APPLICABLE CODES

SUBJECT PROPERTY

2. ZONING MAP

BLOCK/ LOT :

EXISTING BUILDING :

PROPOSED BUILDING SIZE :

SET BACK REQUIREMENTS:

RH - 3 (RESIDENTIAL HOUSE - THREE FAMILY)

ZONING :

65 - A

HEIGHT & BULK DISTRICT :
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PLANNING DISTRICT:

· YEAR BUILT: 1906

· NUMBER OF STORIES: 3 STORIES + BASEMENT
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· OCCUPANCY CLASS: R-2

· USE TYPE: MULTI-UNIT APARTMENTS

· NO. OF DWELLING UNITS: 3 DU

· BUILDING HEIGHT: 32'-6"

· CONSTRUCTION TYPE V-B

· FRONT SETBACK:  (E) SETBACK 0'0" OR AVERAGE

OF ADJACENT BUILDINGS = 0'0"

· REAR SETBACK: AVERAGE OF ADJACENT BUILDING

per SF PLANNING CODE SECTION 134 = NO LESS

THAN 17'-9". SEE SITE PLAN.

· SIDE SETBACKS: NOT REQUIRED PER SF PLANNING

CODE SECTION 133

· PROPOSED NUMBER OF STORIES: 3 STORIES +

BASEMENT (NO CHANGE)

· PROPOSED BUILDING AREA: 3478 SQFT

· PROPOSED OCCUPANCY CLASS: R-2 (NO

CHANGE)

· PROPOSED USE TYPE: MULTI-UNIT APARTMENT

(NO CHANGE)

· PROPOSED NO. OF DWELLING UNITS: 3 DU

· OCCUPANCY LOAD: 1 PER 200 SQFT

· BUILDING HEIGHT: 32'-6" (NO CHANGE)

· CONSTRUCTION TYPE V-A

UNIT # 1 - (E) GRD FLR

(E) AREA SF

UNIT # 3 - (E) 3RD FLR

736 SF

736 SF

736 SF

(N) ADDITION 

102 SF

102 SF

122 SF

838 SF

838 SF

858 SF

IN SF

TOTAL UNIT

TOTAL DU FLOOR AREA 2,534 SF

2,208 SF 326 SF

REQUIRED PARKING:

NONE

DWELLING UNITS (DU)

A3.1     PROPOSED ROOF DECK FLOOR PLAN AND ROOF PLAN

A4.0     EXISTING VS PROPOSED FRONT ELEVATION

A4.1     EXISTING VS PROPOSED REAR ELEVATION

A4.2     EXISTING VS PROPOSED EAST ELEVATION

4

A4.3     EXISTING VS PROPOSED WEST ELEVATION

A5.0     EXISTING BUILDING SECTION

REVISIONS

SHEET NO.

SHEET TITLE

PROJECT ID

DRAWN BY

DATE

SCALE

STAMP

PROJECT ADDRESS

ALL DESIGNS, DRAWINGS AND WRITTEN MATERIALS INDICATED
HEREIN ARE THE WORK AND PROPERTY OF HUSTON GENERAL
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EXHIBIT 4 
UPPER CHINATOWN MIDBLOCK OPEN SPACE MAP 
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EXHIBIT 5 
COMMUNITY SUPPORT FOR PLAN MODIFICATIONS REQUESTED IN DR 
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EXHIBIT 6 
51 BERNARD STREET PLANS 



&
<
@
C

#
P

ABV
AC
ADJ
A.F.F.
AL.
APPROX.
ARCH.

BD.
BLDG.
BLK.
BLKG.
BM.
B.W.

CAB.
CEM.
CER.
CLG.
CL.
CLR.
COL.
CONC.
CONT.
CTR.

DBL.
DEPT.
D.F.
DET.
DIA.
DIM.
DN.
DTL.
DW
DWG.

(E)
EA.
EL.
ELEC.
ELEV.
EQ.
EQPT.
EXP.
EXT.

FAU
F.D.

AND
ANGLE
AT
CENTERLINE
DIAMETER OR ROUND
POUND OR NUMBER
PROPERTY LINE

ABOVE
AIR CONDITIONER
ADJUSTABLE
ABOVE FINISH FLOOR
ALUMINUM
APPROXIMATE
ARCHITECTURAL

BOARD
BUILDING
BLOCK
BLOCKING
BEAM
BOTTOM OF WALL

CABINET
CEMENT
CERAMIC
CEILING
CLOSET
CLEAR
COLUMN
CONCRETE
CONTINUOUS
CENTER

DOUBLE
DEPARTMENT
DRINKING FOUNTAIN
DETAIL
DIAMETER
DIMENSION
DOWN
DETAIL
DISHWASHER
DRAWING

EXISTING
EACH
ELEVATION
ELECTRICAL
ELEVATOR
EQUAL
EQUIPMENT
EXPANSION
EXTERIOR

FORCED AIR UNIT
FLOOR DRAIN

FDN.
FIN.
FL.
FLUOR.
F.O.C.
F.O.F.
F.O.C.
FT.
FTG.
FURR.
FUT.

GA.
GALV.
GD.
GYP.

H.B.
H/C
H.C.
HDW.
HDWD.
H.M.
HT.
HWH

INSUL.
INT.

JAN.
JT.
LAM. 
LAV.
LT.

MAX.
MECH.
MEMB.
MFR.
MIN.
MISC.
M.O.
MTD.

(N)
N.I.C.
NO. OR #
N.T.S.

O.C.
O.D.

PL.
P.LAM.
PLYWD.
PR.
P.T.

FOUNDATION
FINISH
FLOOR
FLUORESCENT
FACE OF CONCRETE
FACE OF FINISH
FACE OF STUDS
FOOT OR FEET
FOOTING
FURRING
FUTURE

GAUGE
GALVANIZED
GRADE
GYPSUM

HOSE BIB
HANDICAPPED
HOLLOW CORE
HARDWARE
HARDWOOD
HOLLOW METAL
HEIGHT
HOT WATER HEATER

INSULATION
INTERIOR

JANITOR
JOINT
LAMINATE
LAVATORY
LIGHT

MAXIMUM
MECHANICAL
MEMBRANE
MANUFACTURER
MINIMUM
MISCELLANEOUS
MASONRY OPENING
MOUNTED

NEW
NOT IN CONTRACT
NUMBER
NOT TO SCALE

ON CENTER
OUTSIDE DIAMETER

PLATE
PLASTIC LAMINATE
PLYWOOD
PAIR
PRESSURE TREATED

PT.
PTN. 

R.
R.D.
REF.
REINF.
REQ.
RM.
R.O.
RWD.
R.W.L.

S.C.
SCHED.
SECT.
SHT.
SIM.
SPEC.
SQ.
SST.
STD.
STL.
STOR.
STRL.
SUSP.
SYM.
S.S.D.

T
T.B.D.
T.B.S.
T.C.
TEL.
T&G
THK.
T.P.
T.W.
TYP.

U.O.N.

V.I.F.
VERT.

W/
W.C.
W/D
WD.
WDO.
W/O
WP.
WT.

POINT
PARTITION

RISER
ROOF DRAIN
REFRIGERATOR
REINFORCED
REQUIRED
ROOM
ROUGH OPENING
REDWOOD
RAIN WATER LEADER

SOLID CORE
SCHEDULE
SECTION
DRAWING SHEET
SIMILAR
SPECIFICATION
SQUARE
STAINLESS STEEL
STANDARD
STEEL
STORAGE
STRUCTURAL
SUSPENDED
SYMETRICAL
SEE STRUCTURAL DRAWINGS

TREAD
TO BE DETERMINED
TO BE SELECTED
TOP OF CURB
TELEPHONE
TONGUE & GROOVE
THICK
TOP OF PAVEMENT
TOP OF WALL
TYPICAL

UNLESS OTHERWISE NOTED

VERIFY IN FIELD
VERTICAL

WITH
WATER CLOSET
WASHER/DRYER
WOOD
WINDOW
WITHOUT
WATERPROOF
WEIGHT

1.  ALL DIMENSIONS SHOWN ARE TO FACE OF STUD, FACE OF CONCRETE, OR FACE OF BLOCK, U.O.N. 
VERTICAL DIMENSIONS ARE SHOWN TO TOP OF SLAB, FLOOR JOISTS OR FLOOR FRAMING.

2.  CONTRACTOR AND SUBCONTRACTORS SHALL FAMILIARIZE THEMSELVES WITH EXISTING CONDITIONS 
PRIOR TO COMMENCING WORK.

3.  DO NOT SCALE DRAWINGS.  WRITTEN DIMENSIONS TAKE PRECEDENCE. CONTRACTOR TO NOTIFY 
ARCHITECT OF ANY DISCREPANCIES BETWEEN FIELD CONDITIONS AND DIMENSIONS/CONDITIONS SHOWN 
IN THESE DRAWINGS.

4.  MECHANICAL, PLUMBING, ELECTRICAL AND SPRINKLER PERMITS SHALL BE THE RESPONSIBILITY OF 
THOSE SUBCONTRACTORS.

5.  AUTOMATIC FIRE SPRINKLER SYSTEM DESIGN AND CONSTRUCTION IS TO BE PERFORMED UNDER A 
SEPARATE PERMIT OBTAINED BY THE FIRE PROTECTION SUBCONTRACTOR. FIRE SPRINKLERS ARE 
DESIGNED TO BE ZONED BY FLOOR. FIRE ALARM ZONED BY FLOOR AND DEVICE.

6.  STREET AND SIDEWALK IMPROVEMENTS SHALL BE CONDUCTED UNDER SEPARATE PERMITS.

7.  CONTRACTOR SHALL REVIEW AND UTILIZE SPECIFICATIONS PROVIDED IN CONJUNCTION WITH THIS SET 
OF CONSTRUCTION DOCUMENTS.  ARCHITECT SHOULD BE NOTIFIED OF ANY DISCREPANCY BETWEEN 
DRAWINGS AND SPECIFICATIONS.

8.  ELEVATOR TO COMPLY WITH CODES SET FORTH IN CHAPTER 30 OF THE UBC. INSTALLATION OF THE 
ELEVATOR ACCESS HATCH WILL BE IN COMPLIANCE WITH NFPA 72, 1996 EDITION, UNDER SEPARATE 
PERMIT.

9.  SHORING AND UNDERPINNING WORK TO BE UNDER SEPARATE PERMITS.

10. ALL WORK PERFORMED WILL COMPLY WITH THE AMERICAN DISABLITIES ACT OUTLINED IN SECTIONS 
10&11 IN THE CBC. SEE SHEET A1.2 FOR STANDARD ACCESSIBILITY DETAILS APPLICABLE THROUGHOUT 
PROJECT.

11. SOUND TRANSMISSION CONTROL TO BE PROVIDED AS REQUIRED BY APPENDIX CHAPTER 35, 1992 SFBC 
(STC AND IIC OF 50 BETWEEN UNITS).

12. THE BUILDING SHALL COMPLY WITH VENTILATION REQUIRMENTS. SEE CODE SECTION 1202.2.7

51 BERNARD STREET
LOT: 029
BLOCK: 0157
ZONING: RH-3
HT. LIMIT: 40-X
OCCUPANCY: R-3
CONSTRUCTION: V-B
SPRINKLERS: NO

SQUARE FOOTAGE: 
LOT SIZE:                      1,376 S.F.

(E) BUILDING:
BASEMENT:

NON-HABITABLE: 465 S.F.
HABITABLE: 0 S.F.

2ND FLOOR:
NON-HABITABLE: 196 S.F.
HABITABLE: 612 S.F.

TOTAL:                               1,311 S.F.
NON-HABITABLE: 661 S.F
HABITABLE: 612 S.F.

PERMITTED BUILDING:
BASEMENT:

NON-HABITABLE:                 661 S.F.
HABITABLE: 219 S.F.

1ST FLOOR:
NON-HABITABLE: 414 S.F.
HABITABLE: 297 S.F.

2ND FLOOR:
NON-HABITABLE: 451 S.F.
HABITABLE: 261 S.F.

3RD FLOOR:
NON-HABITABLE:          367 S.F.
HABITABLE: 317 S.F.

4TH FLOOR:
NON-HABITABLE:          58 S.F.
HABITABLE: 347 S.F.

TOTAL:                               3,392 S.F.
NON-HABITABLE: 1,951 S.F
HABITABLE:                    1,441 S.F.

AS BUILT BUILDING:
BASEMENT:

NON-HABITABLE:          660 S.F.
HABITABLE: 217 S.F.

1ST FLOOR:
NON-HABITABLE:            459 S.F.
HABITABLE: 309 S.F.

2ND FLOOR:
NON-HABITABLE: 435 S.F.
HABITABLE: 261 S.F.

3RD FLOOR:
NON-HABITABLE:          428 S.F.
HABITABLE: 288 S.F.

4TH FLOOR:
NON-HABITABLE:         58 S.F.
HABITABLE: 347 S.F.

TOTAL:                               2,733 S.F.
NON-HABITABLE: 1,311 S.F
HABITABLE:                  1,422 S.F.

BUILDING CODE: 

2019 CALIFORNIA BUILDING CODE (CBC)
2019 SAN FRANCISCO BUILDING CODE & ADDENDUMS TO CBC
2019 CALIFORNIA TITLE 24
2019 SAN FRANCISCO MECH. & ELEC. CODES
2019 SAN FRANCISCO FIRE CODE
2019 CALIFORNIA PLUMBING CODE

CLIENT
Enda Keane
51 Bernard Street
San Francisco, CA.  94133
415-828-4981

ARCHITECT
Tony Pantaleoni
Kotas/Pantaleoni Architects
70 Zoe Street, Suite 200
San Francisco, CA.  94107
415-495-4051
415-495-6885 FAX

























 

 
 
 
 
 

EXHIBIT 7 
LETTER FROM JOHN LUM, AIA 



March 13, 2024 
 
Board of Appeals 
49 South Van Ness 
Suite 1475 (14th Floor) 
San Francisco, CA 94103 
 
Re:   Appeals Nos. 24-010 and 24-011 
 Subject Property: 45, 47 and 49 Bernard Street 
 Site Permit No.: 2020-0822-2415 
 Letter of Support to Appeal Approved Site Permit 
 
 
Dear President Swig and Members of the Board, 
 
We have reviewed the plans for 49 Bernard that were recently approved for site permit.   
 
We have found numerous inconsistencies and violation of codes ranging from improper drawings 
standards, to Planning code violations, to egregious violations that would affect life-safety of the 
building occupants and adjacent structures.  We are concerned that this project continues to have 
code violations that will affect the welfare of the occupants and the public, and thus should not 
have been approved in its flawed state. 
 
Our review of the approved Site Permit is organized in the order of the drawing set. We 
apologize in advance if the sheet numbers are not correct and lacking titles, as the Appellant 
refused to share the documents, forcing our review at DBI’s Records room without the benefit of 
a hard copy. As such, we were not able to accurately assess the GFA calculations without being 
provided a copy of the Approved Site Permit drawings. 
 
Sheet A0.00 

1) Cover sheet does not meet DBI required standards for an 8.5” x 11” clear box for stamps. 
The title block also lacks the required clear space for stamps.  

2) Cover sheet reference drawings by other professionals that are not included in the 
approved Site Permit set. 

 
Existing conditions, Sheet A2.00 

1) Incorrectly shows the west door on façade at the sidewalk to be swinging over the public 
right of way. This is a door that open into the floor unit and is a door that swings 
inward.  Code violation:  SFBC 2019 §3202.2 - DPW should not have approved this 
violation without requiring a Minor Site Encroachment Permit. See additional 
information under Sheet A3.00 focusing on the proposed gate in the proposed floor plan. 

 
 
 
 
 



Sheet A2.04 
1) Existing 1’-0” x 3’-0” window denoted as an escape window for basement ADU (the plan 

of which is not included in the Approved Site Permit).  The proposed drawings show an 
enlarged EERO (Emergency Escape and Rescue Opening) with a light well providing 
access from the sidewalk through an opening that is covered by a 2’-0” x 3’-0” grill. This 
security grill is noted as being operable only from the interior.  Code violation SFBC 
2019 §1030.1.1.  In addition to its dubious size and arrangement, this EERO would not 
allow a firefighter to rescue someone from the basement due to the proposed non-
compliant locking mechanisms.    

 
Sheet A3.00  

 
1) New ADU plans are not included in the approved drawing set, nor are any references to a 

separate permit number for the ADU.  As a condition of approval, the removal of the 
existing non-compliant dwelling unit in the basement requires the construction of a 
replacement ADU. When the Site Permit is approved without the ADU information, there 
is nothing to hold or allow the City to enforce the return of this removed dwelling unit. 
The Project would be in violation of Planning Code §317 if ADU is not included. 

 
2) A new gate is shown swinging out over the public right of way in the location of the 

existing in-swinging door on the west of the front façade. Code violation:  SFBC 2019 
§3202.2. DPW should not have approved this violation without requiring a Minor Site 
Encroachment Permit. As shown, the extent of the door’s encroachment into the public 
right of way violates the allowed limitation of 25% of the sidewalk width. The 7’ 
sidewalk allows 1’-9” of encroachment, but the door is a minimum 36” as an Exit. The 
SF Better Streets Plan requires a minimum width of 4’-0” for the Pedestrian Through 
Way at narrow sidewalks, reduced from a typical standard of 6’-0”. Additionally, the 
proposed gate is shown as swinging 180 degrees, placing it in front of the garage door of 
the adjacent west neighbor. Sheet A0.03’s Preapplication Approval does not allow new 
gates to swing over the property line. 

 
3) A new 4’-9” gate is shown swinging out over the public right of way in the location of the 

two smaller existing gates, approximately 2’-3”, which do swing out over the public right 
of way. Sheet A0.03’s Preapplication Agreement states that the replacement gate should 
match the existing conditions (two separate gates). The proposed gate more than doubles 
the non-compliance of the existing gates in regards to Code violation:  SFBC 2019 
§3202.2. DPW should not have approved this violation without requiring a Minor Site 
Encroachment Permit. As shown, the extent of the door’s encroachment into the public 
right of way violates the allowed limitation of 25% of the sidewalk width. The 7’ 
sidewalk allows 1’-9” encroachment. The slope of the sidewalk as shown on the front 
elevation conflicts with the floor plan’s depiction of the gate opening 180º. The sidewalk 
slope would appear to only allow the gate to open 90º. Thus, the sidewalk would be 
reduced from 7’-0” wide to 2’-3”, much less than the required 4’-0” minimum width of 
the Pedestrian Through Way required by the SF Better Streets Plan.  

 



4) Replacing existing stair at the rear, which provides the second means of egress to the 
upper units, with a fire escape appears to be a reduction in the safety of this non-
compliant structure. The reasoning for allowing the provision of a fire escape is for an 
exception due to a hardship, versus a simply equivalent option to providing a code-
compliant stair.  In this case the hardship is caused by the Project Sponsor, who is 
electing to remove the existing stair and exit-access corridor through the basement due to 
increasing the square footage of the units, hence increasing the occupancy load.  
Increasing non-conformity, while asking for an exception is problematic. No AB-019 
documentation for the proposed fire escape is included in the approved Site Permit. The 
required description of “the practical difficulties presented in meeting the specific 
conditions of the code” is not provided. Additionally, a detailed description of the fire-
escape’s conditions of approval in the formal Request for Approval of Local Equivalency 
is required for issuance of the Site Permit.  Code violation: SFBC §106A.3.4.2 (3)(d) 

 
5) The Fire Department allows for existing non-compliant egress conditions to remain, such 

that changes to a building result in a condition that is no less safe or further non-
compliant than the existing conditions. This typically allows for interior remodels of units 
without needing to address non-conforming common exiting conditions. In the case of 
the proposed project, the Fire Department appears to be allowing the extremely non-
compliant front stairs to remain in their very narrow condition (approximately 1’-9” at 
the topflight and approximately 2’-4” at the lower flights – 3’-0” is the SFBC’s clear 
width requirement) while simultaneously allowing the increase of occupancy in the 
building – as the units are enlarged towards the rear. Since occupancy is a measurement 
of floor area, the horizontal addition in the approved Site Permit increases the occupant 
load on these non-compliant stairs. This is further exacerbated by the replacement of the 
rear exit stair with a less-functional, less-accessible fire escape. It is unclear why the Fire 
Department does not appear to have required any mitigations or local equivalency 
documentation for these changes to the egress conditions. A commonly applied 
requirement to mitigate the reduction of safety as shown in the approved Site Permit 
would be the inclusion of new fire-suppression sprinklers throughout the building – or at 
least to cover the units that add occupancy without addressing the non-compliant stairs.  

 
6) The proposed gas meter location is quite problematic. It does not comply with the 

requirements of the PG&E Greenbook, which would require the meters be placed at the 
front façade and to ventilate outside of the building. Furthermore, the gas meters are 
located within the exit-access corridor that provides the sole means of egress to the 
theoretical ADU, and second means of egress for the upper units. Code violation: SFBC 
2019 Definition of Means of Egress as “a continuous and unobstructed path of vertical 
and horizontal egress travel”. Fuel-burning appliances obstruct the safe path through the 
Means of Egress. 
 

7) Natural light and ventilation calculations for the first-floor unit are shown including the 
front door’s operable sidelites for ventilation.  The door, at approximately 10’-4”, is too 
deeply recessed to comply with the 9’-0” limitation for overhangs and simply cannot be 
used for ventilation due to fire rating requirements for openings into the exit-access stair:  
Code violation SFBC 2019 §420.2 and §1204.2.2. 



8) A tankless gas water heater is shown adjacent to the rear yard entrance to the exit-access 
corridor connecting the fire escape to the public right of way. This gas-fueled equipment 
is a hazard, which violates the safety of the second means of egress for the upper units. 
Code violation: SFBC 2019 Definition of Means of Egress as “a continuous and 
unobstructed path of vertical and horizontal egress travel”. Fuel-burning appliances 
obstruct the safe path through the Means of Egress. 

 
 
Sheet 3.04:  Reflected Ceiling Plans 
 

1) The proposed reflected ceiling plans for the upper two units show the gas fireplace vents 
exhausting into the front exit-access staircase, including under the interstitial landing 
leading to the top unit!  Violation of Code SFBC 2019 §420.2, and SFMC 2019 §802.8.2 

 
 
Sheet 4.00. Existing and Proposed Front North Elevation 
 

1) The Emergency Escape & Rescue Openings (EERO’s) for the first-floor unit and 
theoretical ADU are covered with security grills that are noted to open from the inside 
only. This prevents firefighters from rescuing the occupants of the front sleeping rooms, 
negating the function of the EERO’s. Code violation: SFBC2019 §10301.1. 

 
  
Sheet 4.01. Rear Facade 
 

1) Removal of the stair at rear, replacing it with a fire escape, removes access to common 
usable open space as required by Planning Code §135.  Where occupants could 
previously conveniently access their rear yard via the rear stairs, now they are forced to 
exit the property, traverse the public right of way, re-enter the building at the side gate 
and access the rear yard through the exit-access corridor. As approved the Project, 
therefore, removes the common usable open space as there is no convenient way to get to 
the rear yard from within the property. The proposed private usable open space is 
insufficient to meet each unit’s required minimum area. The proposed private decks were 
further reduced in size since the Planning Commission set, to provide only 39 square feet 
of private usable open space per unit, substantially less than the required 100 square foot 
minimum. The tabulation on sheet A0.02 erroneously states that each unit has 134 square 
feet of usable open space.  Additionally, usable open space at grade must have a 
minimum horizontal dimension of 10’ to count, and thus the backyard open space has 
been calculated incorrectly where it appears to include the narrow spaces to the side of 
the rear pop-out, were it even accessible.  

 
 
 
 
 
 



Sheet 4.02 East Façade 
 

1) No AB-009 documentation is included in the approved Site Permit. Neither Attachment 
A, which outlines the conditions of approval, nor Attachment B – Declaration of Use 
Limitation are included. There is no indication that the Declaration of Use Limitation is 
Recorded to the property deed, as required for Building’s approval of the Site Permit.  
Code violation: SFBC §106A.3.4.2(3)(c) 

 
Sheet GS-5 
 

1) GS-5 is included in the approved Site Permit. This is the wrong sheet. GS-1 is the correct 
sheet to include in a Site Permit. GS-5 would be the correct sheet to include in a future 
Addendum application.  

 
The life safety of the building with gas appliances carelessly placed in exit components, a fire 
escape being allowed for a second means of egress versus a previously existing staircase, the 
violation of usable open space requirements, and lapses in documentation violates the standards 
of Site Permit application reviews. The series of blatant code and process violations in the 
approved Site Permit raise series concerns about the rigor in which this permit application was 
reviewed. Errors have been found in the reviews of each department including Planning, 
Building, Fire and Public Works. These errors are germane to the Site Permit review and should 
not simply be addressed in later addenda applications. If the same level of rigor is applied to the 
reviews of the addenda, this project would pose a life-safety concern to future occupants and 
adjacent neighbors. There is no mechanism to appeal flawed addenda approvals. We therefore 
urge the Board of Appeals to rescind the approval of this flawed Site Permit and require the 
necessary corrections be made before each department approves the proposed work.   
 
I will be attending the hearing and available for questions or discussion. 
 

 
Sincerely, 
John Lum, AIA 
Founding Principal 
John Lum Architecture, Inc. 



 

          BRIEF SUBMITTED BY THE PERMIT HOLDER(S)  
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