
 
BOARD OF APPEALS, CITY & COUNTY OF SAN FRANCISCO 

 
Appeal of           Appeal No. 24-005 
MARTIN ENG, ) 
                                                                     Appellant(s) )  
 ) 
vs. )    
 ) 
DEPARTMENT OF BUILDING INSPECTION,  ) 
PLANNING DEPARTMENT APPROVAL Respondent  
 
 

NOTICE OF APPEAL 
NOTICE IS HEREBY GIVEN THAT on January 25, 2024, the above named appellant(s) filed an appeal with the Board 
of Appeals of the City and County of San Francisco from the decision or order of the above named department(s), 
commission, or officer.  
 
The substance or effect of the decision or order appealed from is the ISSUANCE on January 11, 2024 to Byrnes Special 
Works LLC, of a Demolition Permit (Demolition of Type V, one-story carport) at 939 Lombard Street. 
 
APPLICATION NO. 2021/07/09/4044 
 
FOR HEARING ON March 27, 2024 
 
Address of Appellant(s):                  Address of Other Parties:  

 
Martin Eng, Appellant(s) 
953 Lombard Street 
San Francisco, CA 94133 
 

 
Byrnes Special Works LLC, Permit Holder(s) 
c/o Daniel Turner, Attorney for Permit Holder(s) 
Reuben, Junius & Rose LLP 
One Bush Street, Suite 600 
San Francisco, CA 94104 
 
 
 
 

 
 



 
BOARD OF APPEALS, CITY & COUNTY OF SAN FRANCISCO 

 
Appeal of           Appeal No. 24-006 
MARTIN ENG, ) 
                                                                     Appellant(s) )  
 ) 
vs. )    
 ) 
DEPARTMENT OF BUILDING INSPECTION,  ) 
PLANNING DEPARTMENT APPROVAL Respondent  
 
 

NOTICE OF APPEAL 
NOTICE IS HEREBY GIVEN THAT on January 25, 2024, the above named appellant(s) filed an appeal with the Board 
of Appeals of the City and County of San Francisco from the decision or order of the above named department(s), 
commission, or officer.  
 
The substance or effect of the decision or order appealed from is the ISSUANCE on January 11, 2024 to Byrnes Special 
Works LLC, of a Site Permit (to erect four stories, no basement, Type V-B, single-family dwelling unit) at 939 Lombard 
Street. 
 
APPLICATION NO. 2021/07/09/4046 
 
FOR HEARING ON March 27, 2024 
 
Address of Appellant(s):                  Address of Other Parties:  

 
Martin Eng, Appellant(s) 
953 Lombard Street 
San Francisco, CA 94133 
 

 
Byrnes Special Works LLC, Permit Holder(s) 
c/o  Daniel Turner 
Reuben, Junius & Rose LLP 
One Bush Street, Suite 600 
San Francisco, CA 94104 
 
 
 

 
 



      Date Filed: January 25, 2024 
 
CITY & COUNTY OF SAN FRANCISCO  
BOARD OF APPEALS 
 

PRELIMINARY STATEMENT FOR APPEAL NO. 24-005     
 
I / We, Martin Eng, hereby appeal the following departmental action: ISSUANCE of Demolition Permit No. 
2021/07/09/4044  by the Department of Building Inspection which was issued or became effective on: January 
11, 2024, to: Byrnes Special Works LLC, for the property located at: 939 Lombard Street.  
 

BRIEFING SCHEDULE:  
 
Appellant's Brief is due on or before:  4:30 p.m. on March 7, 2024, (no later than three Thursdays prior to the hearing 
date). The brief may be up to 12 pages in length with unlimited exhibits.  It shall be double-spaced with a minimum 12-point 
font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, julie.rosenberg@sfgov.org, corey.teague@sfgov.org, 
tina.tam@sfgov.org, matthew.greene@sfgov.org and matteryard@yahoo.com  
 
Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on March 21, 2024, (no later than one Thursday 
prior to hearing date).  The brief may be up to 12 pages in length with unlimited exhibits.  It shall be doubled-spaced with a 
minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, julie.rosenberg@sfgov.org, 
corey.teague@sfgov.org, tina.tam@sfgov.org, matthew.greene@sfgov.org and me2461111@gmail.com 
 
Hard copies of the briefs do NOT need to be submitted to the Board Office or to the other parties. 
 
Hearing Date: Wednesday, March 27, 2024, 5:00 p.m., Room 416 San Francisco City Hall, 1 Dr. Carlton B. Goodlett 
Place.  The parties may also attend remotely via Zoom.  Information for access to the hearing will be provided before the 
hearing date. 
 
All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the briefing 
schedule MAY also be changed. Written notice will be provided of any changes to the briefing schedule.  
 
In order to have their documents sent to the Board members prior to hearing, members of the public should email all 
documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to boardofappeals@sfgov.org.  
Please note that names and contact information included in submittals from members of the public will become part of the public 
record. Submittals from members of the public may be made anonymously.  
 
Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal, including letters 
of support/opposition from members of the public, are distributed to Board members prior to hearing. All such materials are 
available for inspection on the Board’s website at www.sfgov.org/boa. You may also request a hard copy of the hearing 
materials that are provided to Board members at a cost of 10 cents per page, per S.F. Admin. Code Ch. 67.28.  
 
 
The reasons for this appeal are as follows:  
 
See attachment. 
 

Appellant: 
 

Signature: Via Email 
 

Print Name: Martin Eng, appellant 



The health hazard against the elementary school with kindergarten right next door. 

All dusts, chemicals, noise, parking hazards (parents double park right in front of 939 Lombard) will 

cause serious health dangers for all of us, for the many thousands of tourists walking by 24/7; some will 

jaywalked from the middle of the street to across the street. 

The demo will take away 3 very valuable parking spaces and create congestions for the whole 

neighborhood. No demo is not a bad solution. 

If demo;  a complete solid coverup for the whole demo without any dusts to escape into the air, plus 

water down and vaccum. 

Then grow a garden with a professional florist horticulture company to grow colorful roses, plants, small 

tress. The big tree that overlaped the lot line next door must be cut down totally I believe I am still the 

rightful owner of this 939 property.  Although the quiet title suit is over at the state level.  The legal 

process was fraud upon the court; so there is no statute of limitation; grant deed restriction cannot be 

revoked at the state level.  Enclosed is a copy of the grant deed restriction; a new lawsuit is brewing in 

federal court.   

 

The building permit is a year out, and the financing of the construction might not even be obtained.  This 

is a huge project for this small developer, who has never develop such a large house, with a small 

budget on a 5,100 sf is not feasible; a badly unsafe dangerous house with less than three hundred 

dollars a square foot is ridiculous.  This project makes no sense for anyone, not even for developer. 

 







      Date Filed: January 25, 2024 
 
CITY & COUNTY OF SAN FRANCISCO  
BOARD OF APPEALS 
 

PRELIMINARY STATEMENT FOR APPEAL NO. 24-006     
 
I / We, Martin Eng, hereby appeal the following departmental action: ISSUANCE of Site Permit No. 
2021/07/09/4046  by the Department of Building Inspection which was issued or became effective on: January 
11, 2024, to: Byrnes Special Works LLC, for the property located at: 939 Lombard Street.  
 

BRIEFING SCHEDULE:  
 
Appellant's Brief is due on or before:  4:30 p.m. on March 7, 2024, (no later than three Thursdays prior to the hearing 
date). The brief may be up to 12 pages in length with unlimited exhibits.  It shall be double-spaced with a minimum 12-point 
font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, julie.rosenberg@sfgov.org, corey.teague@sfgov.org, 
tina.tam@sfgov.org, matthew.greene@sfgov.org and matteryard@yahoo.com 
 
Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on March 21, 2024, (no later than one Thursday 
prior to hearing date).  The brief may be up to 12 pages in length with unlimited exhibits.  It shall be doubled-spaced with a 
minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, julie.rosenberg@sfgov.org, 
corey.teague@sfgov.org, tina.tam@sfgov.org matthew.greene@sfgov.org and me2461111@gmail.com 
 
Hard copies of the briefs do NOT need to be submitted to the Board Office or to the other parties. 
 
Hearing Date: Wednesday, March 27, 2024, 5:00 p.m., Room 416 San Francisco City Hall, 1 Dr. Carlton B. Goodlett 
Place.  The parties may also attend remotely via Zoom.  Information for access to the hearing will be provided before the 
hearing date. 
 
All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the briefing 
schedule MAY also be changed. Written notice will be provided of any changes to the briefing schedule.  
 
In order to have their documents sent to the Board members prior to hearing, members of the public should email all 
documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to boardofappeals@sfgov.org.  
Please note that names and contact information included in submittals from members of the public will become part of the public 
record. Submittals from members of the public may be made anonymously.  
 
Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal, including letters 
of support/opposition from members of the public, are distributed to Board members prior to hearing. All such materials are 
available for inspection on the Board’s website at www.sfgov.org/boa. You may also request a hard copy of the hearing 
materials that are provided to Board members at a cost of 10 cents per page, per S.F. Admin. Code Ch. 67.28.  
 
 
 
The reasons for this appeal are as follows:  
 
See attachment. 
 

Appellant : 
 

Signature: Via Email 
 

Print Name: Martin Eng, appellant 
 



The health hazard against the elementary school with kindergarten right next door. 

All dusts, chemicals, noise, parking hazards (parents double park right in front of 939 Lombard) will 

cause serious health dangers for all of us, for the many thousands of tourists walking by 24/7; some will 

jaywalked from the middle of the street to across the street. 

The demo will take away 3 very valuable parking spaces and create congestions for the whole 

neighborhood. No demo is not a bad solution. 

If demo;  a complete solid coverup for the whole demo without any dusts to escape into the air, plus 

water down and vaccum. 

Then grow a garden with a professional florist horticulture company to grow colorful roses, plants, small 

tress. The big tree that overlaped the lot line next door must be cut down totally I believe I am still the 

rightful owner of this 939 property.  Although the quiet title suit is over at the state level.  The legal 

process was fraud upon the court; so there is no statute of limitation; grant deed restriction cannot be 

revoked at the state level.  Enclosed is a copy of the grant deed restriction; a new lawsuit is brewing in 

federal court.   

 

The building permit is a year out, and the financing of the construction might not even be obtained.  This 

is a huge project for this small developer, who has never develop such a large house, with a small 

budget on a 5,100 sf is not feasible; a badly unsafe dangerous house with less than three hundred 

dollars a square foot is ridiculous.  This project makes no sense for anyone, not even for developer. 

 









  

         BRIEF SUBMITTED BY THE APPELLANT(S) 



Appeal No.: 24-005 and  24-006

Appeal Title: Eng vs. DBI, PDA

Subject Property: 939 Lombard Street

Permit Type: Site Permit & demolition permit

Permit No.: 2021/07/09/4046  and Permit 2021/07/09/4044 

Hearing Date: Wednesday, March 27, 2024, 5:00 p.m., Room 416 San Francisco 

City Hall,

Appeal the Demolition & Building Permits issued to 939 Lombard Street on 

1/11/2024       Block 0072, Lot 021

From:  Martin Lee Eng

953 Lombard Street, San Francisco, CA 94133

415-246-1111 mobile             eagle5555@live.com         me2461111@gmail.com

Subject: Urgent Concerns regarding the overall tourism, image and the impact on the 

kindergarten children mental IQ

Dear Honorable commissioners, elected officials, to whom it may concern:

Governor Newsom shoved down our throats to demand California to build more housing 

without planning. San Francisco is no exception, planning commission and the 
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supervisors have marching order to approve just about housing.  Unjustly enriching 

some unscrupulous greedy unconscionable developers.

Zoning bonuses seem to be given away for free.

939 developer Mr. Enda Keane who holds these permits attempt to bribe the school 

district, telling the Yick Wo school people and principal Alfred Sanchez that a donation 

can be forth coming.  (sancheza4@sfusd.edu)

The health hazard against the elementary school with kindergarten right next door.

All dusts, chemicals, noise, parking hazards (parents double park right in front of 939 

Lombard) will cause serious health dangers and traffic deaths for everyone, for the 

many millions of tourists walking by 24/7; some will jaywalked from the middle of the 

street to across the street so just to avoid walking pass the dirty noisy construction site.

One major overlooked liability can be against the city, officials, employees, school 

officials… in billions of dollars.  The young school children can suffered intellectual 

disabilities and  cancer…shorten their lives, permanent damages and became a tax 

burden to society.  Class actiont lawsuit can be forth coming if built.

There are law cases and actual incidents If a CEQA exemption causes injury to the 

public or citizens, it is possible for the public officials to be held liable for CEQA 

violations. Public officials who approve projects without complying with CEQA can be 

held personally liable for any resulting environmental damage.
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There are plenty of lawyers will file a class action lawsuit for billions on behalf of the 

children and even adults.  There are medical firms that will prepare the class action 

lawsuit in advance of years ahead; to take the baseline medical exams, health 

screenings, and health monitoring programs. Some of these services may be tailored 

specifically for children or vulnerable populations. Cognitive IQ of these school children 

and adults will be retarded.

A need for development, we must also consider the broader implications for our beloved 

city.  Common sense alone is enough to kill the project.

Health Hazards: 

The proximity of the elementary school with kindergarten right next door raises serious 

concerns. Dust, chemicals, noise, and parking hazards (parents double-parking in front 

of 939 Lombard) pose health risks to all of us, including the many tourists walking by 

24/7. Some pedestrians will jaywalk across the street to avoid the construction risk; 

causing potential deaths from the speedsters down the famous steep hill,

CEQA Compliance:  

If a CEQA exemption causes harm to the public or citizens, public officials can be held 

liable for CEQA violations. Approving projects without complying with CEQA may result 

in personal liability for environmental damage.
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The zoning actually allow 3 units, but choose to build one big house with full height.  

There is actually a renovated new 4,000 sf house in the rear already.

Selling these two large size houses will be difficult.

This outrageous permit is not good for anyone; not even for the developers and owner 

user.  1.  Bad for the SF city revenue; 2. Bad for SF image;   3.  Shameful ugly project 

for Russian Hill;  4. Laughing stock for the 50 million tourists walking & driving down the 

world famous crookedest street; 5.  Risky project for the developer, possible eyesore 

and bankruptcy; 6.  Take away resources from the affordable housing;  7.  Risky for the 

buyers and renters due to noise from the school, landslide, earthquake;   8. Bedrock will 

be damaged:

There are different types of damages that can occur from a bedrock foundation for a 46’ 

tall new house construction. 

A.  Cracking: This is when the foundation develops cracks due to stress, settlement, 

or movement. Cracks can vary in size, shape, and location, and can indicate 

different levels of severity and causes. .

B.  Bowing: This is when the foundation walls curve inward or outward due to lateral 

pressure from the soil, water, or frost. .  

C. Heaving: This is when the foundation is pushed upward by the expansion of the 

soil beneath it. Heaving can be caused by freezing and thawing cycles, clay soils, 

or tree roots.
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D. Sinking: This is when the foundation settles or sinks into the ground due to soil 

compaction, erosion, or poor drainage. Sinking can cause cracks, gaps, and 

misalignment in the foundation, walls, and doors. Sinking can also affect the slope 

and drainage of the property.

A long list of negative information:

1.  Danger of unexpected personal liabilities:

If a CEQA exemption causes injury to the public or citizens, it is possible for

public officials to be held liable for CEQA violations. Public officials who approve 

projects without complying with CEQA can beheld personally liable for any resulting 

environmental damage.

2.  Common sense that all the schools that are presently surrounded by residential 

buildings were built before the school was built or at least not right next to the school on 

the lot line like this Yick Wo Elementary School; closest one can get.

3.  Most parents are too busy that they don’t even heard of the new housing building 

permit at all; and lack of knowledge of the construction danger that can impede their 

little kindergarten children mental disability. Some are immigrant alien parents who have 

to work and let alone to even think about the child welfares.

4.  The modern, simple, ugly design house with cheap unhealthy building materials will 

be a laughing stock among the sophisticated tourists.

5.  The cheap ugly house will hurt the image of San Francisco with millions of tourists 

walking and driving by 24/7.

6.  The new house will drag down the property values.
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7.  Developer can abandon the project or file bankruptcy if the construction funding gets 

cut off; it can be an eyesore site for many years.

8.  A hard to sell vacant house can attract squatters, homeless, criminal gangs.

9.  Hart to sell, the two houses will be very close together; even if one owner bought 

both houses, privacy is always an issue.

10. To build a nice decent home, it will take 3 times the budget amount. 

11.  Each of these two houses must be sold in the multi-millions each, so the houses left 

vacant is a high probability.

12.  Well heeled buyers normally don’t want to be next to a school. The two houses are 

extremely too close; privacy and security are serious issues. 

13.  City tax revenues will actually be hurt because overall properties will be sold for 

less.  Permit fees, transfer taxes won’t help much.

14.  To build this house is to compete for bank loans and construction workers; it will 

hurt other viable low in housing projects

15.  This house will not help the affordable housing or the middle class.  

16.  The two houses on the same lot combined selling price would well be over $6 

million; never will help the homeless, this ugly monster project can sit and rot if it ever 

gets built.

17.  Developer is not financially strong, it can be an unfinished project that can create 

an eyesore, a haven for squatters, homeless, drug use. 

18.  Many incidents of homeless invading the stairs, yards…to sleep and charging their 

mobile phones.
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19.  All dusts, chemicals, noise…will render the school functions useless much of the 

times.

20.  Parking hazards (parents double park right in front of 939 Lombard) will cause 

serious dangers for all of us,  car traffic too.  

21.  For the many thousands of tourists walking by 24/7; many will jaywalked from the 

middle of the street just to avoid this construction site.  Traffic deaths are not unusual.  

We are all warned.

22.  The project is situated a mere 300 feet away from the famous crooked hillside block 

in Russian Hill. However, it is concerning that there is no explicit mention of its proximity 

to an elementary school in the available information. This omission raises questions 

about transparency and accountability.

23.  Noise alone will disturb the special needs of autistic school children.

24.  Alternative construction sites farther from schools should be explored.

25.  Nullification of the Permit: Given the potential risks, we request a reevaluation of 

the building permit for 939 Lombard Street. If necessary, we advocate for the 

nullification of the permit until comprehensive studies address health concerns 

adequately.

26.  The proposed four-story building with single-family dwellings will significantly alter 

the neighborhood landscape. Community engagement is crucial. We must actively 

involve parents, teachers, and local residents in discussions about the project's impact.
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The health and safety of our children should be at the forefront of any decision-making 

process.

27.  Medical surveillance is a proactive approach that can help detect health issues 

early, especially in scenarios where exposure to hazardous conditions is a concern. 

Here are some companies that provide baseline medical exams and ongoing monitoring 

for employees, including children:

1. Concentra: Concentra offers comprehensive medical surveillance services, 

including baseline exams, biologic monitoring, and follow-ups. Their clinicians 

assess employees’ exposure to various hazards such as chemicals, extreme 

heat, and radiation. These measures allow employers to monitor health over time 

and detect abnormalities before they become severe1.

2. Examinetics: Examinetics specializes in silica medical exams to keep workplaces 

compliant with OSHA standards. While their focus is on silica exposure, they 

conduct thorough exams that can be adapted to other hazardous conditions as 

well2.

28.   Can demolish the garage and build back a garden like it was for hundreds of years

29.  The new house will displace the SF city birds, the green parrots.

30.   The new house will cause rodents the size of a cat, foxes, raccoons…to lose their 

homes and overrun into the school buildings.

31.  The loss of big trees that help to block off noises, give off fresh air will be lost.
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32.  The blocking of the sun will not be good for the children playground.

33.  There were two grant deed restrictions to build.  One was put on by the famous 

Cimino family about 100 years ago.

34.  All past owners and potential buyers never intend to build an extra house, let alone 

is 5,100 sf, plus the 4,000 sf house already build in the rear.

35.  Construction financing is tough.  This is a huge project for this small developer, who 

has never develop in such prime area; ideally should be build with cash.

In conclusion, let us prioritize San Francisco’s long-term appeal over short-term gains. 

Responsible development should enhance our city, not detract from it. I implore you to 

take action to preserve the beauty and spirit of San Francisco.

Let us also prioritize the health and future of our children. Responsible development 

should not come at the cost of their well-being. We implore the relevant authorities to 

reconsider and act in the best interest of our community.   Let us advocate for a San 

Francisco that continues to inspire awe and admiration.

Sincerely,

/s/ Martin Lee Eng

martin lee eng
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          BRIEF SUBMITTED BY THE PERMIT HOLDER(S)  





Board of Appeals 
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The Project has undergone multiple reviews by city agencies and bodies, which have 

approved or upheld the Project at every step of the way. While we respect the Appellant’s concerns, 

there are no unusual circumstances that warrant the granting of these Appeals, nor is there any 

indication that the Project would have an extraordinary impact on any public or private interest.  

I. PROPERTY DESCRIPTION 

The Property is located on the south side of Lombard Street between Jones and 

Leavenworth Streets.  The Appellant resides in the adjacent property directly to the west (see lot 

condition photos in Exhibit A).  The subject Property measures 137.5 feet deep by 27.5 feet wide 

and is improved with a single-family residence located at the rear of the property, and a 512 square-

foot one-story carport structure at the front property line.  The Respondent purchased the property 

in 2018 and completed a renovation of the house at the rear of the lot in August 2019.  After living 

in that house for several years, he moved out and leased it to the current tenant. 

II. PERMIT/PROJECT HISTORY 

In July 2021, the Respondent filed for the Permits to demolish the one-story carport 

structure and construct a new four-story, four-bedroom, 4,828 square foot home (3,778 square feet 

of habitable space), with two ground level parking spaces.  The Project would provide a Code-

compliant rear yard (equal to 25% the depth of the lot, or 34 feet) between the new home and the 

existing house at the rear of the Property (see Project Plans attached as Exhibit B).  At 40 feet in 

height, the project complies with the 40-X Height/Bulk limit and is consistent with the massing of 

other buildings on the block.   

The Project underwent the Planning Department’s (the “Department”) standard process 

for code compliance and design review, and the Project was found to be code-complying after 
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minor revisions.  The Project underwent the 30-day Section 311 notice on or about April 5, 2023, 

which gave notice of the Department’s intent to approve the Permits.  

a. Discretionary Review Hearing at Planning Commission 

On May 4, 2023, a request for Discretionary Review was filed by the Appellant under 

Planning Case No. 2021-07262DRP (see Discretionary Review Analysis for Case No. 2021-

007262DRP-02 attached as Exhibit C).  The Discretionary Review request raised several of the 

same issues as those in the present Appeals, including temporary construction impacts and 

neighborhood character concerns. The Department’s staff found that the Project complied with the 

Planning Code, policies, and the Residential Design Guidelines (see Exhibit C).  Further, staff 

noted that the Project would create a condition that is similar to adjacent neighbors – it is four 

stories in height and aligns with the front and rear walls of the adjacent street-front building.  

Ultimately, staff found that the Project was compatible with neighborhood character, noting that 

construction impacts were not within the purview of the Department to regulate. 

On June 29, 2023, the Planning Commission heard the DR request and voted 4-2-1 to 

uphold the Project and not take Discretionary Review (see Discretionary Review Action Memo 

No. 829 attached as Exhibit D). 

b. CEQA Appeal to Board of Supervisors 

As part of the standard review of the Project and Permits, the Department’s Environmental 

Review Team considered the Project for compliance with the California Environmental Quality 

Act (“CEQA”).  The Project qualifies for a Class 1 (existing facilities) and Class 3 (new 

construction or conversion of small structure) exemption.  A Class 1 exemption applies to a project 

that consists of work to an existing facility, including the demolition and removal of individual 
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small structures such as “accessory (appurtenant) structures including garages, carports, patios, 

swimming pools, and fences.” (CEQA Guidelines § 15301(l)(4).) A Class 3 exemption is available 

for the construction of a “new single-family residence, or second dwelling unit in a residential 

zone,” or a “duplex, or similar multi-family residential structure” containing no more than six 

dwelling units.  (CEQA Guidelines §§ 15303(a) and (b).) 

Because the Project calls for the demolition of the one-story carport structure at the front 

of the Property and the construction of a new single-family home that would share the lot with the 

existing home at the rear of the Property within the RM-1 district (Residential, Mixed, Low-

Density), it qualified for both a Class 1 and Class 3 exemption.   

On April 19, 2023, the Department determined that the Project was categorically exempt 

from CEQA. On July 28, 2023, the Appellant filed a CEQA appeal to the Board of Supervisors 

under Case No. 2021-007262APL.  The Appellant raised issues as varied as the “potential hazard” 

of the retaining wall, the construction impacts that “would generate noise, dust, traffic and other 

disturbances”, the loss of animal habitat and greenery, and compatibility with the neighborhood 

(see Planning Response Memo for Case No. 2021-007262APL attached as Exhibit E).  As with 

this Appeal, the Appellant spent much time speculating on possible impacts and negative 

consequences of the Project and said the only remedy was to deny the Project outright.    

The Board of Supervisors heard the CEQA appeal on September 12, 2023, and at the 

conclusion of the hearing, voted unanimously 11-0 to uphold the Department’s CEQA 

determination and approve the Project (see Board Motion No. 23-122, attached as Exhibit F; see 

also BOS File No. 230887).   The Board of Supervisors found that, based on the entirety of the 

record, that there were “no substantial project changes, no substantial changes in project 
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circumstances, and no new information of substantial importance that would change the 

conclusions set forth in the exemption determination by the Planning Department.”  

Although CEQA determinations are not within the subject-matter jurisdiction of the Board 

of Appeals,1 we felt that it was important to include this history to demonstrate to this Board that 

1) the Appellant has already litigated most of the same issues in previous appeals; and 2) that the 

Project and its potential environmental effects have undergone significant review efforts and 

consideration by the city’s staff and officials (see Exhibit E).  The Appellant’s raises the same 

arguments regarding the retaining wall, construction impacts, and disturbance to wildlife in this 

Appeal, none of which are under the legal purview of the Board of Appeals.  We respectfully 

request that these arguments be thrown out of this Appeal. 

III. STANDARD OF REVIEW 

Under Charter Section 4.106(b), the Board of Appeals shall hear and determine appeals 

with respect to any person who “believes that his or her interest or the public interest will be 

adversely affected by the grant, denial, suspension or revocation of a license or permit.” 

IV. APPELLANT’S ISSUES 

a. Neighborhood Character Concerns 

In addition to CEQA issues, the Appellant raises concerns with respect to neighborhood 

character.  He says that the Project’ “modern, simple, ugly design house with cheap unhealthy 

building materials” will “be a laughing stock,” “hurt the image of San Francsico,” and “drag down 

property values.”  We do not believe these serve as an adequate basis to grant the Appeals, as these 

are highly subjective opinions. Further, the Appellant does not provide any specifics about how 

 
1 San Francisco Administrative Code § 31.16(a). 
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the Project does not meet neighborhood character – what specifically is “out of character” with the 

adjacent properties?  The Department staff reviewed the Project for design and it was found that it 

was compatible.  Further, the Department’s Discretionary Review report (Exhibit C) notes that 

the Project “complied with the Planning Code, policies, and the Residential Design Guidelines.”  

Staff found that the Project would create a condition that is similar to adjacent neighbors – it is 

four stories in height and aligned with the front and rear walls of the adjacent street front building.  

In other words, staff found that the Project meets neighborhood character. As shown in Appellant’s 

Discretionary Review requests, CEQA Appeal, and this Appeal, he offered no architectural 

alternatives or design suggestions. The Appellant simply does not want to see a new home on the 

Property, which is zoned for residential use. 

Additionally, Appellant notes that after the Project is built, the Property would have two 

residential structures on one lot, which he claims is out of character, and is not what potential 

buyers would want.  These assertions seem particularly disingenuous given that it appears that the 

Appellant subdivided his lot, which is adjacent to the Property, in the early 1990s and constructed 

a four-unit building on the new lot, which is located at the rear of his original lot. Together, 

Appellant’s previous project resulted in two large buildings with a total of seven units, while the 

current Project before the Board would result in two homes that are no larger than the adjacent 

buildings (see Exhibit A). That Appellant is balking at the Project is telling – it is not neighborhood 

character he is concerned with; he does not want his views to be impeded and will do anything to 

that end to prevent them from being blocked. 
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b. Construction Concerns 

The Appellant raises several issues with temporary construction impacts, that the Project 

“would generate noise, dust, traffic, and other disturbances” which would disrupt the adjacent 

neighbors, including the students at Yick Wo Elementary School. While we can appreciate this 

concern, construction near schools is common, and much larger projects in denser neighborhoods 

and near or adjacent to schools are successfully constructed without resulting in substantial 

disruption. Stringent permitting regulations and requirements related to the coordination of 

construction activities with various City agencies ensure the minimum feasible level of disruption 

to circulation on public rights-of-way and public safety. There is nothing unusual with the 

construction of a single-family home that would adversely affect the public interest.  

In this case, construction is expected to take approximately 9-12 months total, with the 

structure being erected and exterior finished in about 14 weeks.  The Respondent is committed to 

ensuring that construction is minimally disruptive to the adjacent neighbors, including Yick Wo 

Elementary School. In a dense urban environment, it is expected that there will be construction 

projects periodically, and there is nothing unusual about construction near a school.  The Project’s 

construction will not cause the school to close and will not affect the use of the outdoor area. 

Construction impacts are inherent in all construction projects in a tightly packed city like 

San Francisco. This is not an unusual circumstance and there are several systems in place to ensure 

that construction can be conducted safely with as minimal an impact as possible on neighboring 

properties and residences. The allegation that the Permits will not be executed in a safe manner is 

not an adequate reason to deny the Permits. 
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c. Retaining Wall - Foundation Concerns 

The Appellant raises concerns over the stability of the proposed foundation and retaining 

wall, but this is something that will undergo extensive review by the Department of Building 

Inspection. The City’s robust permitting and inspection requirements will ensure that the Project 

meets strict seismic requirements and does not compromise the integrity of the existing slope, areas 

in which the city’s Building Inspection staff have highly specialized expertise.  These issues were 

extensively discussed and considered in the CEQA appeal, and the Board of Supervisors found 

that the city’s review of this component of the Project was sufficient. 

Despite the fact that these concerns fall under CEQA and are not under the jurisdiction of 

the Board of Appeals, the foundation and retaining wall was thoroughly examined.  A geotechnical 

report prepared for the Project on October 8, 2022, concluded that the Property is suitable for the 

Project and provided recommendations for ensuring that construction does not undermine the 

adjacent properties, including the school. More specifically, the Project would extend drilled piers 

deep below the bottom of the retaining wall—to 15 feet below the bottom of the neighboring 

foundation.  The weight of the new building will be supported by these piers below the adjacent 

retaining wall and any potential horizontal load (i.e. surcharge) would occur well below the bottom 

of the retaining wall.  Further, these new piers will act as “shear keys” for the soil behind the 

retaining wall—which means that by adding the new piers, the Project will actually reduce the 

load of the slope on the existing retaining wall. 

The Appellant has failed to present substantial evidence as to how construction of the 

Project would impact the retaining wall or pose any geological risk to Yick Wo Elementary School. 
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d. Non-Board of Appeal Concerns 

The Appellant’s other concerns, such as those relating to property values, the Respondent’s 

budget and financial well-being, and city tax revenue from a sale are not within the scope of permit 

review and do not provide a basis to overturn the Permits. The planning, design, environmental, 

and safety aspects of the Project have been repeatedly considered and analyzed by the City, and 

the Project has been approved and upheld several times already after an extensive review of the 

various concerns raised by Appellant. 

V. CONCLUSION 

 The Project has undergone multiple reviews by City agencies and bodies, and each time 

the Project has been approved or upheld before the Permits for the Project were issued.  The 

Appellant’s concerns have been considered several times by the Department, the Planning 

Commission, and the Board of Supervisors, each of which found the Project supportable and 

approved it. While we respect the Appellant’s concerns, there is nothing in the record that 

demonstrates that the granting of the Permits will adversely affect the public welfare or any interest 

of the public.  We do not believe there are any unusual circumstances or other bases to further 

delay this Project. For these reasons, we respectfully request that the Board denies these Appeals 

and upholds the issuance of the Permits. 
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 Exhibit A:  Photographic Conditions of Site & Neighbors 
 Exhibit B:  939 Lombard Street Project Plans 
 Exhibit C:  Discretionary Review Analysis, Planning Department 6/29/23 
 Exhibit D:  Discretionary Review Action Memo DRA-829, 7/31/23 
 Exhibit E:  Categorical Exemption Appeal Department Response, 9/1/23 
 Exhibit F:  BOS Motion No. 23-122 
 
 

 
 
 
 























































 

Discretionary Review
Analysis 

HEARING DATE: June 29, 2023 

Record No.: 2021-007262DRP-02
Project Address: 939 Lombard Street 
Permit Application 2021.0709.4046 
Zoning:  RM-1 [Residential Mixed- Low Density] 
 40-X Height and Bulk District 
Cultural District: NA 
Block/Lot: 0072 / 021 
Project Sponsor:  Curtis Hollenbeck  
  Curtis Hollenbeck Architect 
  576 Columbus Avenue #2 
  San Francisco, CA 94133  
Staff Contact: Trent Greenan – (628) 652-7324 
 trent.greenan@sfgov.org
Environmental  
Review:  Categorical Exemption 
 

Recommendation: Do Not Take DR and Approve  
 

Project Description 

The project proposes to demolish an existing 2-car parking structure at the front of the lot and construct a new 
5,173 square foot single-family dwelling. 

Site Description and Present Use 

The site is an approximately 27’-6” wide x 137’-6” deep steeply lateral sloping lot. The existing building located at 
the rear of the lot is a category B– Age eligible Historic Resource present - built in 1908. 

Surrounding Properties and Neighborhood 

This block of Lombard consists predominantly of three-story over basement multi-unit residential buildings. The 
adjacent corner to the east is the Yick Wo elementary school playground. The rear yards of the two immediate 
adjacent residential buildings contain buildings in the rear of the lots. 
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DR Requestor’s Concerns and Proposed Alternatives 

DR requestor #1 is concerned that the proposed project will affect the structural stability of the retaining wall 
adjacent to Yo Wick elementary school; the set back and rear yard requirements are not met and; construction 
impacts of fumes, gas, suppliers & workers traffic jam and take away parking spaces from tourists will be 
hazardous to everyone’s health and safety. 

Proposed alternatives: 
1. Deny permit. 

 

See attached Discretionary Review Application, dated May 4, 2023 
 
DR requestor #2 is concerned that the proposed project does not protect the neighborhood’s character, nor 
enhance the quality of life for the city. Additionally, the proposed construction will create significant impacts for 
the residents of the Lombard Street HOA.  The proposed project is sited directly adjacent to the driveway and will 
most likely require a significant disruption of vehicular access while excavation and foundation footings are 
constructed.  

Proposed alternatives: 

1. None. 

 

See attached Discretionary Review Application, dated May 4, 2023 
 

Project Sponsor’s Response to DR Application 

This project is designed to meet the Planning Code. We have revised the design based on comments received 
from planning staff. We met with the principal of Yick Wo elementary school and conveyed the retaining wall 
design will not surcharge the existing neighboring retaining wall. We will comply with DBI requirements for hours 
of construction, site maintenance and pedestrian protection during construction. 
See attached Response to Discretionary Review, dated May 10, 2023 
 

Department Review 

Staff supports the proposed project as it complies with the Planning Code, policies, and the Residential Design 
Guidelines. Construction impacts are not within the purview of the Planning Department to regulate. The 
proposed building is withing the buildable area of the lot. The adjacent uphill building of the DR requestor at 953 
Lombard is separated by an approximately 9’ wide driveway. The adjacent building at 945 Lombard occupies 
nearly the entirety of a rear lot accessed via an easement across 953 Lombard. These lots were originally one lot 
which were split into separate lots in 1989. 
 
The proposed project would create a condition similar to the adjacent neighbors. The proposed building is four 
stories in height and aligns with the front and rear walls of the adjacent street fronting building at 953 Lombard.    
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Condition No. 2 in the 1998 NSR stipulates that "the Zoning Administrator, after finding that such expansion 
complies with applicable Codes, is compatible with existing neighborhood character and scale, and does not 
cause significant loss of light, air, view or privacy to adjacent buildings, may determine that a new variance is not 
required." 
 
Staff met with the ZA prior to the neighborhood notification being sent out and he determined that a new 
variance would not be required to facilitate the proposed project at 939 Lombard St as it is Code-complying, is 
compatible with existing neighborhood character and scale, and does not cause significant loss of light, air, view 
or privacy to adjacent buildings. 
 
Therefore, staff deems there are no exceptional and extraordinary circumstances and recommends not taking 
Discretionary Review and approving the project.  
 
 

Recommendation: Do Not Take DR and Approve  
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Attachments: 

Block Book Map 
Sanborn Map  
Zoning Map 
Aerial Photographs  
Context Photographs 
311 Notice 
CEQA Determination 
Variance NSR 
Geotechnical report 
DR Applications 
Public Comment Letters 
Response to Discretionary Review, dated May 10, 2023 
Sponsor Brief in Opposition to DR Request dated June 20, 2023 
Plans with Proposed Revisions 
311 Plans 



Exhibits

Discretionary Review Hearing
Case Number 2021-007262DRP
939 Lombard Street

































General Information About Procedures 

 
 

 

Reduced copies of the proposed project plans have been 
included in this mailing for your information. If you have 
questions about the plans, please contact the project 
Applicant listed on the front of this notice. You may wish to 
discuss the plans with your neighbors or neighborhood 
association, as they may already be aware of the project. If 
you have specific questions about the proposed project, 
you should contact the planner listed on the front of this 
notice. If you have general questions about the Planning 
Department’s review process, contact the Planning counter 
at the Permit Center via email at pic@sfgov.org.  

If you believe that the impact on you from the proposed 
project is significant and you wish to seek to change the 
project, there are several procedures you may use. W  

o g y u  t s  nd   k
 

1. Contact the project Applicant to get more 
information and to discuss the project's impact on 
you. 

2. Contact the nonprofit organization Community 
Boards at (415) 920-3820, or online at 
www.communityboards.org for a facilitated. 
Community Boards acts as a neutral third party and 
has, on many occasions, helped reach mutually 
agreeable solutions.  

3. Where you have attempted, through the use of the 
above steps or other means, to address potential 
problems without success, please contact the 
planner listed on the front of this notice to discuss 
your concerns. 

 
If, after exhausting the procedures outlined above, you still 
believe that exceptional and extraordinary circumstances 
exist, you have the option to request that the Planning 
Commission exercise its discretionary powers to review the 
project. These powers are reserved for use in exceptional 
and extraordinary circumstances for projects that conflict 
with the City's General Plan and the Priority Policies of the 
Planning Code; therefore the Commission exercises its 
discretion with utmost restraint. This procedure is called 
Discretionary Review (“DR”). If you believe the project 
warrants Discretionary Review by the Planning Commission, 

     t  r   n  
n o    o  t  o

  
To file a DR Application, you must: 

1. Complete the Discretionary Review PDF application 
(https://sfplanning.org/resource/drp-application) 
and email the completed PDF application to 
CPC.Intake@sfgov.org by the expiration date listed 
on the front of this notice. You will receive follow-up 

instructions via email on how - and by when - to 
post payment for the DR Application. 

 
To determine the fee for a Discretionary Review, please refer 
to the Planning Department Fee Schedule available at 
www.sfplanning.org. If the project includes multiple building 
permits, i.e. demolition and new construction, a separate 
request for Discretionary Review must be submitted, with all 
required materials and fee, for each permit that you feel will 
have an impact on you. Incomplete applications will not be 
accepted. 

If no Discretionary Review Applications have been filed 
within the Notification Period, the Planning Department will 
approve the application and forward it to the Department of 
Building Inspection for its review. 

OA  O  A  
An appeal of the Planning Commission’s decision on a 
Discretionary Review case may be made to the  o  

   c n  day    ild g m   
d (or denied) by the Department of Building 

Inspection. The Board of Appeals is accepting appeals via 
e-mail. For further information about appeals to the Board of 
Appeals, including current fees, contact the Board of 
Appeals at (628) 652-1150. 

V O EN  W 
This project has undergone preliminary review pursuant 
to California Environmental Quality Act (CEQA). If, as part 
of this process, the Department’s Environmental Review 
Officer has deemed this project to be exempt from further 
environmental review, an exemption determination will be 
prepared and can be obtained through the Exemption 
Map at www.sfplanning.org prior to the approval action. 
An appeal of the decision to exempt the proposed 
project from CEQA may be made to the Board of 
Supervisors within 30 calendar days after the project 
approval action identified on the determination. The 
procedures for filing an appeal of an exemption 
determination are available from the Board of Supervisors 
at bos.legislation@sfgov.org, or by calling (415) 554-
5184.  
 
Under CEQA, in a later court challenge, a litigant may be 
limited to raising only those issues previously raised at a 
hearing on the project or in written correspondence 
delivered to the Board of Supervisors, Planning 
Commission, Planning Department or other City board, 
commission or department at, or prior to, such hearing, or 
as part of the appeal hearing process on the CEQA 
decision. 
 





























































































DISCRETIONARY REVIEW PUBLIC (DRP) 
APPLICATION PACKET

Pursuant to Planning Code Section 311, the Planning Commission may exercise its power of Discretionary 
Review over a building permit application. 

For questions, you can call the Planning counter at 628.652.7300 or email pic@sfgov.org where planners are 
able to assist you.

Please read the Discretionary Review Informational Packet carefully before the application form is completed.

WHAT TO SUBMIT: 
Two (2) complete applications signed.

A Letter of Authorization from the DR requestor 
giving you permission to communicate with 
the Planning Department on their behalf, if 
applicable.

Photographs or plans that illustrate your 
concerns.

Related covenants or deed restrictions (if any).

A digital copy (CD or USB drive) of the above 
materials (optional).

Payment via check, money order or debit/credit 
for the total fee amount for this application. (See
Fee Schedule).

HOW TO SUBMIT: 

please email the completed application to 
cpc.intake@sfgov.org.

Español: Si desea ayuda sobre cómo llenar esta solicitud 
en español, por favor llame al 628.652.7550. Tenga en 

628.652.7550

Filipino: Kung gusto mo ng tulong sa pagkumpleto 
ng application na ito sa Filipino, paki tawagan ang 
628.652.7550. Paki tandaan na mangangailangan ang 
Planning Department ng hindi kukulangin sa isang araw 
na pantrabaho para makasagot. 

















From: Stephanie Falkenstein <globalstephanie@gmail.com>

mbard - From Yick Wo Elementary School
To: <christopher.may@sfgov.org>

dorsetc@sfusd.edu>, melville family 
<415melvilles@gmail.com>, Herdah Warner <herdah@gmail.com>, Stef
<stefanie.pogre@gmail.com>, HI Fukuyamas <hifukuyamas@gmail.com>, Trish Feeney 
<trshfeeney@gmail.com>, Mattias Erlö <mattias.erlo@gmail.com
<kumiko918@gmail.com >, maribel bonilla 
<mary9088@gmail.com>, <reynabv31@gmail.com - >
 

 
 

My name is Stephanie Falkenstein. My son attends Yick Wo Elementary School  is  door to the 
939  property. I am submitting concerns on behalf of many members of the Yick Wo 
Elementary School community. 
 

We recently received notice of a plan for demolition of the single story garage unit and construction of a 
4 story, 5,170 square foot single family mansion on the property.  note, there is already a 2,700 
square foot single family home on the same lot. 
 

As our community  be directly impacted by this project,  have several concerns about this project 
that   like to be addressed. 
 

Shadows on the main school yard. 
We are concerned, from the orientation of the building,  it  cast a  on the schoolyard 
during the afternoon. The schoolyard is currently used until 3:45pm for 200+ students every  
and until 6pm for students participating in on site after school programming. Going from one story (11 
feet) to four stories (40 feet) is a significant change to the landscape. Given that the location of the 
building is to the West of the school (up the hill), it appears that afternoon light from noon  may 
be eclipsed. This amounts to a potential loss of sunlight for the majority of the school day. 

 
foot garage unit or maintain the height of the rear unit (2-stories). For any changes in the height 

Impact of demolition and construction on safety of school children 
We are concerned about the noise, dust and large vehicles that  be involved in the construction 
project given the many children  to school each day, playing in the schoolyard, and attending 
classes  to the building. In addition to being  to the schoolyard, 939  is also  to the 
gate/entrance used to drop off and pick up students each day. 

 

 the students. 
The number of units proposed for a 5,170 square foot building. 



In addition to abiding by the light and safety concerns mentioned above, prefer that the
building volume be consistent zoning. In this case, instead of one large single family home,
there be 3 or 4 modestly sized parcels.

Best regards,

Stephanie Falkenstein, Yick Wo parent

 
 

Diana Tsu, Yick Wo parent 
Herdah Warner, Yick Wo parent 
Joanie Tatar, Yick Wo parent 
Jonathan Warner, Yick Wo parent 

Melville, Yick Wo parents 
 

 
 

Mattias Erlo, Yick Wo parent 
 

 
t 
 

 
 





bedrock to support the structure. We request that studies on the 
environmental impact of construction be undertaken prior to approving the 
designs. What might be the impacts of drilling and the piers themselves have 
on the stability of the hillside? What might the impacts be during an 
earthquake? To reiterate, this would be a four-story structure directly uphill 
from a playground (see attached photo where a small brown building is where 
a new building would appear). 

Release of potential contaminants to the surface from drilling. Ground 
nearby has been found to have high levels of lead. Environmental studies of 
soil will need to be conducted. 

Please note that some of these requirements are listed in CA code of school facilities 
regulations here: https://www.cde.ca.gov/ls/fa/sf/title5regs.asp 

Construction Concerns: 

 Timing of construction - Proposed that all external construction take place 
when school (including after school programming) is not in session. Ideally 
this would be during the 10-week summer break. 

 Environmental impacts of noise and dirt - The construction (both interior 
and exterior) will impact the ability of children to learn. The distractions from 
noise are even more pronounced for children with ADHD (10% of the general 
population and > 50% of children with autism). It is particularly troubling as a 
school with a Special Day Class for children with autism to have significant 
noise impacts. Dust concerns should also be concerned for all children and 
children with asthma in particular. 

 Safety of sidewalk, street and playground - the building would be next door 
to the primary entrance of the school which is through the school yard. 
Families would pass in front of the proposed building to access the school by 
foot, bike or vehicle. 

 Who would be working on the project - Would recommend background 
checks for all contractors, subcontractors and workers on par with those for 
school employees 

Thank you for taking these concerns into consideration when evaluating this project.  
 
Best regards, 
 
Stephanie Falkenstein 
Yick Wo Elementary School parent 
SSC Chair 























See how ugly and imposing the dangerously tall building; many tall buildings around the 
world have tumbled down due to earthquakes and flooding.  The imposing tall shadow will 
hurt the mental growth of the children.   The construction hazards will stop the school from 
functioning in 100%.  The trees have to be cleaned will hurt the envriemonet and caused 
the raccoons, rats, squirrels, coyote…to escape into neighboring homes, already happened 
before,  The propose huge monster house does not. Blend it with the surrounding 
area.  Eyesore, cheap, ugly factory pre-fab and might even be 3-D printing.    This permit 
must be quashed 





 

The noise will penetrate deep into the classrooms too.  It will be too dangerously to even sit 
on the playground,  Let alone running around with industrial accents like flying hammer, 
nails popping out of the staple guns, caulking smells, drill shrill noise can damage 
mentally… 
========================== 

Most parents don’t even know about the new construction, and it can take 4 years. Even 
thought the construction is legal,  I have seen people come screaming into he construction 
sites to demand stoppage immediately because the drill noise can really wreck the mental 
nerves. 
================================== 









 

The school bus will have less space to  There can be hundreds of 
people in the playground and will be useless at hours the school have no control. 

 



 













































































































































Categorical Exemption Appeal 
939 Lombard Street 

Date:         September 1, 2023 
To:         Angela Calvillo, Clerk of the Board of Supervisors 
From:         Lisa Gibson, Environmental Review Officer � 628.652.7571 
              Don Lewis, Senior Planner, don.lewis@sfgov.org, 628.652.7543 

RE: g ec  o  2 21 00 262E  
 pp a  of Ca orica  E p io  for 39 o a  Str t 
 
Hearing Date: September 12, 2023 
 
Project Sponsor: Chloe Angelis, Reuben, Junius & Rose, LLP, 415.567.9000 
Appellant: Martin Lee Eng 

Introduction 

This memorandum responds to the July 24, 2023 letter of appeal to the board of supervisors (the 
board) regarding the planning department�s (the department) issuance of a categorical exemption 
under the California Environmental Quality Act (CEQA determination) for the proposed 939 
Lombard Street project. 
 
The department, pursuant to Article 19 of the CEQA Guidelines, issued a categorical exemption for 
the proposed project on April 19, 2023, finding that the proposed project is exempt from CEQA as a 
Class 1 and 3 exemption. 
 
The decision before the board is whether to uphold the department�s decision to issue a 
categorical exemption and deny the appeal, or to overturn the department�s decision to issue a 
categorical exemption and return the project to department staff for additional environmental 
review. 

Site Description and Existing Use 

The project site is a 3,781-square-foot parcel located on the south side of Lombard Street 
between Jones and Leavenworth streets in the Russian Hill neighborhood. The project site is 
occupied by an existing three-story, single-family residence (constructed in 1908) that is 
approximately 2,844 square feet in size at the rear of the lot and an existing approximately 12-
foot-tall, 512-square-foot, two-car parking structure (constructed in 1999) located at the front of 
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the project site.  

Immediately east of the project site is the Yick Wo Alternative Elementary School playground that 
is approximately 13 feet lower in elevation than the project site. The change in elevation is 
supported by a retaining wall ranging between 6 to 10 feet that extends the length of the 
schoolyard. The subject block of Lombard Street consists predominantly of three-story over 
basement multi-unit residential buildings. The project site is located approximately 290 feet 
downhill from the famed winding section of Lombard Street, where three to four story single-
family homes are common.  

Project Description 

The proposed project would demolish the parking structure at the front of the lot and construct a new 40-
foot-tall, 4,828-gross-square-foot, single-family dwelling with four bedrooms and two off-street parking 
spaces at the ground-floor level.  The project approved at the Planning Commission includes a 5-foot 
setback from the east property line for the entire fourth floor and eliminates the roof-top elevator and 
stair penthouses. The project would remove approximately 5 trees from the rear yard and would retain 3 
trees, including the street tree in front of the project site. The project would provide a Planning Code-
compliant rear yard (equal to 25 percent the depth of the lot) between the proposed home and the 
existing house at the rear of the property. The proposed roof would include a 5-foot-wide �green� 
landscaped area along the eastern building wall with a deck located towards the center of the roof. The 
proposed buildings would be supported on spread footings with drilled piers along the east property line. 
The project would require approximately 36 cubic yards of excavation to a depth of approximately 3 feet 
below ground surface. Construction is expected to last approximately 12 months. 

Background 

The following bullet points provide a chronological summary of the various actions documented 
in the record related to the proposed project that have occurred since July 9, 2021, when the 
project sponsor filed for a building permit associated with the proposed project: 

On July 9, 2021, Curtis Hollenback (the architect representing the project 
sponsor) filed a project application with the department. 

On April 14, 2023, the department determined that the project was 
categorically exempt under CEQA Class 1 � Existing Facilities and Class 3 � 
New Construction or Conversion of Small Structures, and that no further 
environmental review was required. 

 On May 4, 2023, Martin Lee Eng (the appellant) and Mark Swartz, 
representing the Lombard Street Homeowners Association, filed separate 
Discretionary Review applications. 

 On June 29, 2023, the Planning Commission approved the project and did 
not take discretionary review. 

 On July 28, 2023, Martin Lee Eng filed an appeal of the categorical exemption 
determination. 

 On August 3, 2023, the department determined that the appeal was timely filed. 
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CEQA Guidelines 

Categorical Exemptions 

Pursuant to CEQA Guidelines section 15061, �Once a lead agency has determined that an activity is 
a project subject to CEQA, a lead agency shall determine whether the project is exempt from CEQA� 
[CEQA Guidelines section 15061(a)]. A project is exempt from CEQA if �the project is exempt 
pursuant to a categorical exemption. . ..and the application of that categorical exemption is not 
barred by one of the exceptions set forth in Section 15300.2.� [CEQA Guidelines section 15061(b)(2).] 

In accordance with Public Resources Code section 21084, CEQA Guidelines sections 15301 through 
15333 list classes of projects that have been determined not to have a significant effect on the 
environment and are exempt from further environmental review. 

 
Guidelines section 15301, or Class 1, applies to the operation, repair, maintenance, permitting, 
leasing, licensing, or minor alteration of existing public or private structures, facilities, mechanical 
equipment, or topographical features, involving negligible or no expansion of use beyond that 
existing at the time of the lead agency's determination. Class 1 also includes demolition and 
removal of individual small structures listed in section 15301(l), such as accessory (appurtenant) 
structures including garages, carports, patios, swimming pools, and fences. 

 
CEQA Guidelines section 15303 (New Construction or Conversion of Small Structures), or Class 3, 
applies to construction and location of limited numbers of new, small facilities or structures; 
installation of small new equipment and facilities in small structures; and the conversion of existing 
small structures from one use to another where only minor modifications are made in the exterior 
of the structure. The structures described in this section include up to three single-family 
residences in a residential zone. 

 
As noted above, a categorical exemption may not be used when an exception listed in CEQA 
Guidelines section 15300.2 applies. Among these exceptions are projects located on a site that is 
included on any list compiled pursuant to Section 65962.5 of the Government Code (known as the 
�Cortese list�) [CEQA Guidelines section 15300.2(e)] and projects where there is a reasonable 
possibility that the activity will have a significant effect on the environment due to unusual 
circumstances [CEQA Guidelines section 15300.2(c)]. 
 
Pursuant to CEQA Guidelines section 15300.2(c), lead agencies must apply a two-pronged analysis 
in determining whether the �unusual circumstances� exception applies. First, an unusual 
circumstance must exist, and second, the unusual circumstance must give rise to �a reasonable 
possibility that the activity will have a significant effect on the environment.� It is important to note 
that it is not enough for an Appellant to claim the project � as a whole � will have a substantial effect 
on the environment. Rather, an Appellant must show that the specific unusual circumstances 
themselves will potentially cause that substantial effect. 

Standards of Review 

The standard of judicial review of lead agency decisions on a project s qualification for a 
given class of exemption is the �substantial evidence� standard of Public Resources Code 
section 21168.5. Under this substantial evidence standard, courts will defer to the agency 
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decision as long it is supported by substantial evidence, even if there is conflicting 
evidence. 

The standards of judicial review for the �unusual circumstance� exception are two-pronged, as 
follows: An agency s determination as to whether (or not) there are �unusual circumstances� 
[CEQA Guidelines section 15300.2 (c)] is reviewed under the substantial evidence standard. On the 
other hand, an agency s determination as to whether unusual circumstances result in �a 
reasonable possibility that the activity will have a significant effect on the environment� is 
reviewed under the non-deferential �fair argument� standard. Under the �fair argument� standard, 
the exception to the exemption would apply, and would require additional environmental analysis 
under CEQA, if the record contains evidence that supports a fair argument that the unusual 
circumstances may produce a significant effect on the environment. 

Substantial Evidence 

In determining the significance of environmental effects caused by a project, CEQA Guidelines 
section 15064(f) states that �the decision as to whether a project may have one or more significant 
effects shall be based on substantial evidence in the record of the lead agency.� CEQA Guidelines 
section 15064(f)(5) offers the following guidance: �Argument, speculation, unsubstantiated opinion 
or narrative, or evidence that is clearly inaccurate or erroneous, or evidence that is not credible, 
shall not constitute substantial evidence. Substantial evidence shall include facts, reasonable 
assumption predicated upon facts, and expert opinion supported by facts.� 

Planning Department Responses 

The responses, below, address the environmental concerns raised by the Appellant, organized by 
environmental topic. Each response confirms that the project meets the eligibility criteria for both a 
Class 1 and Class 3 exemption pursuant to CEQA Guidelines sections 15301 and 15303 and issuance 
of an exemption is not barred by one of the exceptions identified in CEQA Guidelines section 
15300.2. The Appellant has not met the legal burden of proof to demonstrate that the project is not 
exempt and that an initial study must be prepared. 
 
Categorically Exempt from Environmental Review 
R s s   For or a  p r os s,  propos  r c  a s f r a C as   a d C a s 3 
ca or ca  o  

 
CEQA Guidelines section 15301(l)(3), or Class 1, provides an exemption from environmental review for the 
demolition of accessory structures such as garages and carports. The project involves the demolition of 
an existing 2-car garage structure and thus the demolition is exempt under Class 1. CEQA Guidelines 
section 15303(a), or Class 3, allows for the construction of up to three single-family residences in an 
urbanized area. The project involves the construction of one single-family residence and thus the new 
construction is also exempt under Class 3. 

When a lead agency determines that a project fits within a class of exemption, that determination 
will be upheld if it is supported by substantial evidence. CEQA Guidelines define substantial 
evidence as �enough relevant information and reasonable inferences from this information that a 
fair argument can be made to support a conclusion, even though other conclusions might also be 
reached.� The department s determination is supported by substantial evidence as set forth above.   
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No Unusual Circumstances
s s      xc ns  c e c  mp s    p s  c  

The Appellant raises a variety of impacts that he asserts disqualify the project for a categorical 
exemption. These include geology and soils, shadow, hazardous materials, aesthetics, air quality, 
noise, public safety, and biological resources. Each of these topics is addressed in individual 
responses below. However, for context, this response explains the legal framework established by 
CEQA and the CEQA Guidelines for exceptions that would defeat a lead agency's ability to issue a 
categorical exemption. 

CEQA Guidelines section 15300.2 identifies exceptions to the applicability of categorical 
exemptions. When any of the exceptions apply, a project that otherwise fits within a categorical 
exemption must undergo a higher level of environmental review. None of the exceptions to CEQA�s 
categorical exemptions apply to the proposed project, including the unusual circumstances 
exception, which is discussed below. 

Significant Effect Due to Unusual Circumstances  
Pursuant to CEQA, the department applies a two-part analysis to determine whether there is a 
reasonable possibility of having a significant effect on the environment due to unusual 
circumstances. The following describes the two-parts, or questions, and their applicability to the 
project.  

Part 1 Question: Do unusual circumstances exist?  
Part 1 Answer: There are no unusual circumstances surrounding the project.  

The lead agency must determine if unusual circumstances are present. If a lead agency determines 
that a project does not present unusual circumstances, that determination will be upheld if it is 
supported by substantial evidence, as defined above. 

The circumstances surrounding the project and the project site are not unusual. It is not unusual 
for a residential development to occur adjacent to a school on a steeply sloped lot in San 
Francisco. There are approximately 14 public elementary schools in San Francisco that share 
similar characteristics with the Yick Wo Elementary School, as they are located in residential area 
on steeply sloping lots.1,2

The issues alleged by the Appellant do not rise to the level of �unusual circumstances,� as similar 
conditions are encountered throughout San Francisco, as discussed in this appeal response. For 
the above reasons, the department s determination that unusual circumstances are not present is 
supported by substantial evidence; the Appellant has not demonstrated otherwise. 
 

Part 2 Question: Would the project result in significant effects due to unusual 
circumstances?  
Part 2 Answer: This question is not applicable, given that no unusual circumstances are 
present.  

_______________________________ 
1 The list of 14 elementary schools can be located here:https://citypln-m-

extnl.sfgov.org/SharedLinks.aspx?accesskey=a57baceb37c75dbe237d9d867240af80643ad8e889f282b6be05f3a8b4840a0d&VaultGUID=A
4A7DACD-B0DC-4322-BD29-F6F07103C6E0, accessed August 29, 2023. 

2 Pursuant to Ordinance No. 121-18: Slope and Seismic Hazard Protection Zone Act (effective 6/23/2018), a steep slope is defined as a 
property with an average slope that exceeds 25 percent grade. 
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If the lead agency determines that a project presents unusual circumstances, then the lead agency 
must determine if a fair argument has been made supported by substantial evidence in the record 
that the project may result in significant effects.  

As stated above, there are no unusual circumstances surrounding the project, so the answer to this 
question is moot.  

For informational purposes, however, even if unusual circumstances were present, the proposed 
project would not result in a significant effect on the environment. This includes effects addressed 
in the exceptions to a categorical exemption discussed in this response, as well as the topics 
discussed in the Responses 3 to 10, below. 

 
Conclusion regarding Exceptions to Categorical Exemption  
Considering the above, the proposed project clearly fits within the Class 1 and 3 categorical 
exemptions and none of the exceptions are triggered. As such, the project is not required to 
undergo further environmental review. Moreover, since the proposed project qualifies for an 
exemption, mitigation measures cannot be applied to the project. The Appellant has not 
demonstrated that the department�s CEQA determination for the proposed project is not 
supported by substantial evidence in the record. 
 
Geology and Soils 

s s  3  s c n o  s  s s s c   a  c sc   

The Appellant claims, without evidence, that the project site is not suitable for construction, the project 
poses a potential hazard to the safety and stability of the adjacent school, and there would be a serious 
risk of damage from earthquakes, landslides, mudslides, or mudflows.   
 
Even if the project�s construction presented unusual circumstances, the Department of Building 
Inspection (DBI�s) building permit review process, discussed below, which includes provisions for 
construction on hillsides, would ensure the project�s structural integrity during construction and 
operations. Moreover, a geotechnical report prepared for the proposed project concluded that the 
subject property is suitable for the planned development and provides recommendations for ensuring 
that construction of the project does not undermine the adjacent properties, including the school.3 The 
unsubstantiated concerns raised by the Appellant about the existing retaining wall between the school 
and the project site are unfounded. Consistent with the findings of the geotechnical report, the project 
architect met with the principal of Yick Wo Alternative Elementary School and has conveyed that the 
project�s proposed retaining wall design would not surcharge4 the existing neighboring retaining wall.  
 
The proposed project includes drilled piers that would extend 15 feet below the bottom of the 
neighboring retaining wall. The weight of the new building would be supported by the drilled piers and 
any resulting surcharge loads would occur below the bottom of the adjacent retaining wall. Furthermore, 
some of the soil pressure currently imposed onto the existing retaining wall would bear onto the side of 

_______________________________ 
3 H. Allen Gruen, Geotechnical Engineer, Geotechnical Investigation, Plan Improvements at 939 Lombard Street, San Francisco, California, 

October 8, 2022 
4 When a vertical load is imposed onto soil, there is a resulting horizontal load that is also imposed. Typically, this horizontal load is equal to 

about one-third of the vertical loading (depending on the soil characteristics). This horizontal load is called surcharge. 
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the new drilled piers. By adding the new piers, the project would unload the existing retaining wall 
incrementally.5

 
It is important to note both that geology and soils are not among the exceptions to the use of a 
categorical exemption, and the proposed project would not present unusual circumstances that 
could cause a significant impact to geology and soils given the prevalence of construction on 
slopes throughout the city (�a city of 49 hills�). Instead, the proposed project would be consistent 
with the density, height, and bulk limitations for its designated RM-1 (Residential, Mixed, Low 
Density) zoning district and its size and construction type would be within the range of structures 
that predominate in the neighborhood. 
 
Any effects of the project related to geology and soils would be addressed by state and local law.  
To ensure that the potential for adverse effects related to geology and soils are adequately 
addressed, San Francisco relies on the state and local regulatory processes for review and approval 
of building permits pursuant to the California Building Code and the San Francisco Building Code, 
which is the state building code plus local amendments that supplement the state code, including 
the building department�s administrative bulletins.  
 
During the building department�s review of the building permit, the building department would 
review the construction plans for conformance with recommendations in the project-specific 
geotechnical report. The building permit would be reviewed pursuant to the building department s 
implementation of the building code, including administrative bulletins, local implementing 
procedures such as the building department information sheets, and state laws, regulations, and 
guidelines to ensure that the proposed project would have no significant impacts related to soils, 
seismic, or other geological hazards. 
 
In general, if the scope of a proposed project requires a preliminary geotechnical report for 
environmental review purposes, the planning department reviews this report to understand 
geotechnical issues and recommendations. Through its building permit review process, DBI 
requires the sponsor to incorporate such recommendations into the project. For environmental 
review purposes, department staff confirm that the preliminary geotechnical report finds that the 
proposed project is feasible either as proposed, or with additional construction requirements 
recommended by the report preparer. During environmental review, department staff confirm that 
the project sponsor would incorporate foundation design recommendations (and/or other 
recommendations) into the project design, upon approval. DBI, during its review of site and 
building permits (after CEQA review is completed/project approvals are issued), reviews 
construction documents for conformance with the preliminary and, ultimately, the final 
geotechnical report. 
 
The geotechnical report prepared for the proposed project confirmed that the project site has a 25 
percent slope and concluded that there was no observed evidence of active slope instability at the 
subject site.6,7 Taking the site characteristics into consideration, the geotechnical report made 
recommendations regarding foundations that could be supported on the site and 
_______________________________ 
5 Email communication from the project sponsor, August 22, 2023. 
6  H. Allen Gruen, Geotechnical Engineer, Geotechnical Investigation, Plan Improvements at 939 Lombard Street, San Francisco, CA, October 8, 2022. 
7 The project site does not lie within a liquefaction potential zone. 



BOS Categorical Exemption Appeal  Record No. 2021-007262ENV 
Hearing Date: September 12, 2023  939 Lombard Street

8 
 

recommendations pertaining to retaining walls, temporary slopes and excavation, surface draining, 
and various other geotechnical issues. Whether or not the project is subject to the Slope and 
Seismic Hazard Zone Protection Act8 (San Francisco Building Code section 106A.4.1.4) would be 
determined by DBI as part of their building permit review process. 
 
As described in DBI s Information Sheet S19,9 the slope conditions at the site as well as the scope of 
the project are used to determine if a project is subject to the Slope and Seismic Hazard Zone 
Protection Act. If the building department determines a project is subject to this act, the project 
will require additional geotechnical and structural review, which may include a third-party peer 
review and/or assignment to a Structural Advisory Committee, as determined by the building 
department. The three-member Structural Advisory Committee will advise the building 
department on matters pertaining to the building s design and construction.10

  

The site s topography and geology present no unusual circumstances. The slope of the project site 
(25 percent) is not unusual for San Francisco. By department estimates, approximately 12.8 percent 
of San Francisco is on slopes of this percent or greater (which works out to be approximately 38.6 
percent of parcels where at least a portion includes a slope of 25 percent or more).11 Similarly, the 
project site is underlain with clayey sand and bedrock which is a common occurrence in San 
Francisco. Additionally, the project�s  potential for seismic activity would not comprise an unusual 
circumstance since  San Francisco and the San Francisco Bay Area region are prone to earthquakes. 
As with all projects, the San Francisco Building Code and the California Building Code appropriately 
address geotechnical considerations and compliance with the building codes is ensured through 
DBI s building permit review process. 
 
CEQA caselaw recognizes that it is routine in the development process to rely on these and 
other regulatory requirements when reviewing a project s impacts under CEQA. Requiring 
additional environmental review where a project satisfies the requirements for a categorical 
exemption would be contrary to the City's adopted Housing Element, which calls for the City 
to practice CEQA in an efficient manner to reduce constraints to housing production.  

Shadow 
Resp se  T  p j ct d s ot pres t a  sua  circ msta c s t a  o d gi  ris  o a 
sig i ica t  s ad  im ac  

As discussed above, the project clearly meets the definitions of both a class 1 and class 3 
exemption. Shadow impacts is not one of the exceptions that preclude the use of a categorical 
exemption, nor are they included in the Appendix G checklist of the CEQA Guidelines, which 
includes a list of environmental factors that lead agencies may consider in preparing an initial 
study for non-exempt projects. Therefore, shadow impacts are not among the topics that must be 
considered in assessing a project s eligibility for a categorical exemption. Further, the proposed 
_______________________________ 
8  Enacted by Ordinance No. 12118, effective June 23, 2018. 
9 Department of Building Inspection Information Sheet No. S-19, Properties Subject to the Slope and Seismic Hazard Zone Protection Act (SSPA) 
Ordinance, October 2, 2018. Available at https://sfdbi.org/sites/default/files/IS%20S-19.pdf. 
10  San Francisco Building Code Section 105A.6 establishes and defines the process and requirements for identifying the members of the 

Structural Advisory Committee. The three committee members must be selected from a list of qualified engineers submitted by the
Structural Engineers Association of Northern California and approved by the building department. 

11 Mike Wynne, San Francisco Planning Department, personal communication to Tania Sheyner, Planning Department, June 15, 2023. 
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project would not present unusual circumstances that could cause a significant shadow impact. 
Specifically, 40-foot-high buildings are common in San Francisco, as are the shadows caused by 
such buildings. 

Pursuant to Planning Code Section 295, the department conducts a shadow impact analysis for any 
project that would (a) be over 40 feet in height and (b) cast net new shadow on any property under 
the jurisdiction of the Recreation and Park Commission.12 The 939 Lombard Street project would 
not exceed 40 feet in height and, therefore, no shadow impact analysis is required under Planning 
Code 295.13 Additionally, the school playground is not considered public open space as the Yick 
Wo Alternative Elementary School property is not under the jurisdiction of the Recreation and Park 
Commission and the school does not participate in the Shared Schoolyard Program.14  
 
Moreover, most of the city is zoned to allow 40-foot-tall buildings. Section 295 reflects the city s 
policy that shadows from buildings below the Section 295 applicability threshold of 40 feet are to be 
tolerated, regardless of where that shadow falls. The Appellant has provided no substantial 
evidence to support the argument that shadow from the proposed project would be a significant 
impact on the environment. 
 
The project site and Yick Wo Alternative Elementary School are on adjoining parcels along Lombard 
Street, on the east-facing slope of Russian Hill. The 900 block of Lombard Street has a steep slope, 
oriented east.  The project site is located directly uphill and west of the approximately 6,000-square-foot 
schoolyard.  There are existing structures (the school, etc.) on the eastern and southern portions of the 
school site. The nearest off-site structures to the east are about 80 feet from the school, downslope, 
across Jones Street.  

As the sun rises in the east, structures cast their shadows to the west. The schoolyard is likely to be largely 
unshaded in the morning, with shadow cast from the on-site school district building being the largest 
source of shade and minimal shade cast from buildings east of Jones Street. Shadows are the smallest 
around noon when the sun is at its highest point. As the sun descends west in the early afternoon, 
shadows on the schoolyard are cast by structures uphill and to the west, including the existing 4-story 
residential building (owned by the Appellant) and the two-car garage structure on the project site 
(proposed for demolition), and all the existing buildings further west and uphill. As the sun becomes 
lower in the sky and eventually descends behind Russian Hill, shadows cast to the east, across the 
schoolyard, become longer. As such, the proposed 4-story (40-foot-tall) building would cast more shadow 
on a portion of the schoolyard than the existing two-car garage structure on the project site, particularly 
in the late afternoon.  

According to the school�s website, the Yick Wo Alternative Elementary School schoolyard is used 
throughout the school day from morning circle time through multiple recesses and gym classes; it is also 
used for afterschool programming. The elementary school opens at 9:00 am, playground supervision 
begins at 9:10 am, and school begins for all grades at 9:30 am. Kindergarten dismissal is at 3:20 
_______________________________ 
12 San Francisco Planning Code, Section 295. Height Restrictions on Structures Shadowing Property Under the Jurisdiction of the Recreation and 

Park Commission,  https://codelibrary.amlegal.com/codes/san francisco/latest/sf planning/0-0-0-21861. 
13 The 40-foot height threshold is calculated based on the measurement from the curb level at the centerline of the building to the finished roof, 

per Planning Code Section 260. 
14 The Shared Schoolyard Program increases public space for San Francisco families to get out into the community on weekends in this post-

pandemic recovery time by opening the schoolyard gates for public use. Shared Schoolyard Program | SFUSD. 
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pm, while dismissal for 1st through 5th grades is at 3:30 pm. Afterschool programming is from 3:30 to 
6:30pm.  

Based on the current school programming and the uphill orientation of the project site to schoolyard, the 
area of shadow from the proposed project would quickly increase from the time school is dismissed 
through the end of afterschool programming. Based on the project sponsor�s conversations with the 
school principal, there is no evidence to suggest that this additional shadow would substantially disrupt 
or alter the school�s outdoor afternoon programming.  

Please see Response 6 for the consideration of aesthetics and visual quality impacts. 
 
Hazardous Materials 

s s  5  T  s d oj c  does o  s  y s  c c s c s  d g  s  o a 
si ifica  i act re a ed to ha ardo s a eria s  

A categorical exemption may not be issued for a proposed project on a project site that is listed on 
the Cortese List (Government Code section 65962.5), which consists of a series of lists or databases 
maintained by state regulatory agencies containing information about contaminated properties.15 
Here, the project site is not included on such a list and thus this exception does not apply to the 
project. There are no other exceptions related to hazardous materials related to the project site, 
and the Appellant has provided no substantial evidence to support the argument that hazardous 
materials could result in a significant impact on the environment resulting from an unusual 
circumstance of the project.  
 
The Appellant states that �children can suffer from IQ mental retardation due to lead poisoning� but does 
not provide any substantial evidence indicating how the project could result in potential lead poisoning. 
The Appellant also states that there is a building materials shortage worldwide which could cause delay 
and create �bad fumes and traps� if the construction site is left empty. Again, the Appellant provides no 
evidence to support this speculative claim.  
 
The existing garage that is proposed for demolition was constructed in 1999. Since the existing garage 
was constructed after 1980, it is unlikely that the project would release lead-based paint into the 
environment.16  Nonetheless, project demolition would be subject to the Cal OSHA Lead in Construction 
Standard (8 CCR Section 1532.1). This standard requires development and implementation of a lead 
compliance plan when materials containing lead would be disturbed during construction. The plan must 
describe activities that could emit lead, methods that will be used to comply with the standard, safe work 
practices, and a plan to protect workers from exposure to lead during construction activities. Compliance 
with these regulations would ensure the proposed project would not result in significant impacts from a 
potential release of lead.  
 
Additionally, the proposed project is not subject to San Francisco Health Code Chapter 22A (the Maher 
Ordinance, or Maher program) as the project site is not located in the Maher area. The project would 
result in less than 50 cubic yards of soil disturbance, and based on a review of historic Sanborn maps, the 
project site has always been residential. 
_______________________________ 
1  https://calepa.ca gov/sitecleanup/corteselist/Background/ 
16 The U.S. Consumer Product Safety Commission  banned lead paint in 1977 in residential properties and public buildings (16 CFR 1303).
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In summary, the proposed project would not result in unusual circumstances or a significant hazard to 
the public or the environment involving the release of hazardous materials into the environment. Project 
mitigation would not be required. The Appellant has not met the legal burden of proof to successfully 
challenge this determination. 

Aesthetics 
s s  6  T  s c c s o  s j c  s    c s d    s c  p c s 
   s   CE  

 
The Appellant provides an opinion that the project would result in potential negative impacts on the 
overall character and livability of the neighborhood, that the project does not align with the scale and 
architectural style of the surrounding area; and that the project would create an eyesore that would 
negatively affect the aesthetics of the neighborhood. 
 
In accordance with CEQA section 21099 � Modernization of Transportation Analysis for Transit Oriented 
Projects � aesthetics and parking shall not be considered in determining if a project has the potential to 
result in significant environmental effects, provided the project meets the following three criteria: a) the 
project is in a transit priority area; b) the project is on an infill site; and c) the project is residential, mixed-
use residential, or an employment center.  The proposed project meets each of the above three criteria 
and thus, the CEQA analysis should not consider aesthetics or parking in determining the significance of 
project impacts under CEQA. Furthermore, per CEQA case law, even when aesthetics must be considered, 
�community character� itself is not a physical environmental effect.17

For informational purposes, the proposed project is consistent with the Planning Code and the 
Residential Design Guidelines. Forty feet is the principally permitted height limit, and the project is 
consistent with the character and scale of the neighborhood. The subject property and all the nearby 
properties are subject to a 40-foot height limit. The immediately adjacent property to the west (the 
Appellant�s property) is also 40 feet tall and includes a rooftop penthouse. The proposed project is 
consistent with the scale and design of other buildings in the vicinity. The proposed project is appropriate 
for the mixed character of the block and the proposed scale of the proposed building matches the 
massing of the Appellant�s property next door at 949-953 Lombard Street and is appropriate for the range 
of three- to four-story buildings in the vicinity. On the subject block of Lombard Street, properties also 
range from three to four stories. 
 
Please see Response 3 for the consideration of shadow impacts. 

Air Quality 
s s    c  o s n  s   us  c c s c s  d g  s    

s g c    c  g j c  co s c   e o s  

CEQA does not require that the department consider whether significant air quality impacts in general 
would occur when issuing a Class 1 or 3 categorical exemption, as air quality by itself is not an exception to 
the use of a categorical exemption. Further, there is nothing unusual about the project that would give rise 

_______________________________ 
17 Preserve Poway v. City of Poway, 245 Cal.App.4th 560. 
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to a potential significant air quality impact. Thus, the following discussion of air quality is provided for 
informational purposes. 
 
The Appellant makes unsubstantiated claims that the project�s construction dust and fumes would 
impact the school. The proposed project�s construction would be subject to the Dust Control 
Ordinance (Article 22B of the Health Code). The intent of the dust control ordinance is to reduce the 
quantity of fugitive dust generated during site preparation, demolition, and construction work to 
protect the health of the general public and of construction workers, minimize public nuisance 
complaints, and to avoid orders to stop work in response to dust complaints. Project-related 
construction activities would result in construction dust, primarily from ground-disturbing activities. 
In compliance with the dust control ordinance, the project sponsor and contractor responsible for 
construction activities at the project site would be required to control construction dust on the site 
through a combination of watering disturbed areas, covering stockpiled materials, street and 
sidewalk sweeping, and other measures. The regulations and procedures set forth by the San 
Francisco Dust Control Ordinance would ensure that construction dust impacts would not be 
significant. Compliance with the dust control ordinance would ensure that the proposed project 
would not result in substantial amounts of fugitive dust, including particulate matter, during 
construction activities. 
 
Additionally, the project site is not located within an air pollutant exposure zone and would not add new 
stationary sources of toxic air contaminants. In particular, the project would not involve construction over 75 
feet in height; as such, no backup generators would be required.  
 
In summary, the proposed project would not result in unusual circumstances that could give rise to a 
significant air quality impact.  Project mitigation would not be required. The Appellant has not met the 
legal burden of proof to successfully challenge this determination. 
 
Noise 

s s     os s   c    s    s c  s  
p c s g j c  c s c   s  

CEQA does not require that the department consider whether significant noise impacts in general would 
occur when issuing a Class 1 or 3 categorical exemption, as noise by itself is not an exception to the use of a 
categorical exemption. Further, there is nothing unusual about the project that would give rise to a potential 
significant noise impact. Thus, the following discussion of the project�s noise impacts is provided for 
informational purposes. 

The Appellant states that the project�s construction noise would impact students and makes 
unsubstantiated claims that the school would not be able to function at full capacity due to 
construction activities. It is true that project construction could be perceived as an annoyance to the 
students and teachers of the school, as well as to immediate adjacent neighborhoods. But 
construction noise from construction of an infill single-family residential home in the urban setting of 
San Francisco would not constitute an unusual circumstance, and even if it were, this noise would 
not be significant. 

The proposed project would involve demolition of a 512-square-foot parking structure on-site and 



BOS Categorical Exemption Appeal  Record No. 2021-007262ENV 
Hearing Date: September 12, 2023  939 Lombard Street

13 
 

construction of a four-story residence with no underground levels. The proposed building would be 
supported by a spread footing foundation with drilled piers along the east property line. The project 
would require limited excavation as the project proposes approximately 35 cubic yards of 
excavation. Construction of the proposed project would be temporary in nature, with a limited 
duration of 12 months, and would not include pile driving or an excessive amount of excavation.  
 
The proposed project would use typical construction equipment that would be regulated by Article 29 of the 
Police Code (section 2907, Construction Equipment). No impact pile driving or nighttime construction is 
required. Construction vibration would not be anticipated to affect adjacent structures. The proposed 
project would not generate sufficient vehicle trips to noticeably increase ambient noise levels, and the 
project�s fixed noise sources, such as heating, ventilation, and air conditioning systems, would be subject to 
noise limits in Article 29 of the Police Code (section 2909, Noise Limits).   
 
In summary, the proposed project would not result in unusual circumstances or a significant noise impact 
on adjacent properties, including the school.  Project mitigation would not be required. The Appellant has 
not met the legal burden of proof to successfully challenge this determination. 
 
Public Safety 

s o s  9  o  o o  p os s  e p opos  c  w   s    s g c  
e ironm n a  im ac  r at d o p b ic sa  
 
CEQA does not require that the department consider whether significant impacts associated with public 
safety in general would occur when issuing a Class 1 or 3 categorical exemption, as public safety by itself 
is not an exception to the use of a categorical exemption. Further, there is nothing unusual about the 
project that would give rise to a potential significant public safety impact. Thus, the following discussion of 
public safety is provided for informational purposes. 

The Appellant makes unsubstantiated claims stating that large project delivery trucks could create 
unsafe and hazardous conditions for parents and students at the elementary school, as well as for 
tourists that are visiting the famed section of Lombard Street (which is located about 290 feet 
away). There is no evidence that the project would introduce a geometric design feature (e.g., 
sharp curves or dangerous intersections) or incompatible uses, present potentially hazardous 
traffic conditions or accessibility impacts.  Yick Wo Alternative Elementary School has 
approximately 200 feet of passenger loading space on Jones Street in front of the school; there are 
no passenger loading zones on Lombard Street near the project site. In summary, the project 
would not impact the school�s loading operations. 

The project would be subject to the San Francisco Municipal Transportation Agency (SFMTA�s) 
Regulations for Working in San Francisco Streets (the blue book). The blue book establishes rules and 
guidance so that construction work can be done safely and with the least possible interference with 
pedestrian, bicycle, transit, and vehicular traffic. Prior to construction of the proposed project, the project 
sponsor and construction contractor(s) would be required to meet with SFMTA and public works staff to 
develop and review the project�s construction plans in preparation for obtaining relevant construction 
permits. In addition, the project would be subject to San Francisco Public Works Code section 724, which 
addresses temporary occupation of the public right-of-way. Section 724 requires, among other things, 
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that the project contractor provide a minimum clear width of four feet to provide a continuous pedestrian 
access route.  
 
Because the project would be required to comply with these applicable regulatory requirements, the 
project would not create potentially hazardous conditions for people walking, bicycling, driving, or public 
transit operations, and there are no unusual circumstances related to the proposed or project site.  The 
Appellant has not met the legal burden of proof to successfully challenge this determination. 
 
Biological Resources 
R spo s 10 F r i r a o a r s pr s d ro ct d o r t i a s ca t

ir a  im ac  r at d o bi o ica  r so rc s  
 

CEQA does not require that the department consider whether significant impacts associated with 
biological resources in general would occur when issuing a Class 1 or Class 3 categorical exemption, as 
biological resources by itself is not an exception to the use of a categorical exemption. Further, there is 
nothing unusual about the project that would give rise to a potential significant impact on biological 
resources. Thus, the following discussion of the project�s impacts on biological resources is provided for 
informational purposes. 
 
The Appellant speculates that the proposed project would have the potential to impact the city�s wild 
parrots, raccoons and coyotes, and that the project�s removal of trees in the rear yard would be 
detrimental to the local ecosystem.  
 
The project site, which contains a residential structure in the rear and an accessory parking structure in 
the front with seven trees in the rear yard, is located within a developed urban area. The project site has 
no significant riparian corridors, estuaries, marshes, wetlands, or any other potential wildlife habitat that 
might contain endangered, rare or threatened species. Thus, the project site has no value as habitat for 
rare, threatened, or endangered species.  
 
The Urban Forestry Ordinance requires a permit from Public Works to remove any protected trees 
(landmark18, significant19, and street trees20). The proposed project, however, does not involve the 
removal of a protected tree. There are no landmark or significant trees on the project site and the 
proposed project would retain the existing street tree in front of the project site. The project would 
remove five trees that are located in the rear yard. The removal of trees and other vegetation growing on 
private property is not an unusual circumstance for projects in San Francisco. The removal of trees on 
private property is a daily occurrence in San Francisco and is not  considered an unusual circumstance.  
 

_______________________________ 
18  A landmark tree is designated by the board of supervisors following nomination of a tree by the urban forestry council. The urban forestry 

council determines whether a nominated tree meets the qualification for landmark designation by using established criteria set forth in 
section 810(f)(4)(A)�(E) of the public works code. Special permits are required to remove a landmark tree. 

19  A significant tree is defined either on property under the jurisdiction of public works, or on privately-owned property with any portion of its 
trunk within 10 feet of the public right-of-way and that satisfies at least one of the following criteria: (a) diameter at breast height in excess of 
12 inches, (b) a height in excess of 20 feet, or (c) a canopy in excess of 15 feet 29 The director of public works may authorize removal of a 
significant tree. 

20  Street trees are trees within the public right-of-way or on land within the jurisdiction of public works. Their removal by abutting property 
owners requires a permit (section 806(b)(3)). 
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In summary, the proposed project would not result in unusual circumstances or a significant impact on 
biological resources.  Project mitigation would not be required. The Appellant has not met the legal 
burden of proof to successfully challenge this determination. 

 
Compliance with Regulations 

s s    ss c    CEQ  c g c  p   c mp    CEQ  
s d C     S  c sc  s  C  

The Appellant lists several legal citations but does not provide evidence that the planning department�s 
issuance of the categorical exemption violated any regulation. The Appellant further states the project 
violates the planning code which is factually incorrect as the proposed project is code-complying. The 
Appellant also states that the project violates the building code, but again does not provide any evidence 
to support that claim. 
 
The Appellant states that the CEQA exemption determination process lacked public participation. Per the 
CEQA Guidelines and Chapter 31, a lead agency is not required to notify the public prior to issuance when 
a project qualifies for class 1 and class 3 categorical exemption. Instead, as required by Chapter 31, the 
categorical exemption determination for the 939 Lombard Street project was posted on the planning 
department website upon issuance. Additionally, as part of the permit review process, the planning 
department mailed out a Section 311 notice to the neighborhood which informed the public that the 
project qualified for a categorical exemption and a subsequent discretionary review hearing took place at 
the planning commission on June 29, 2023.  The issuance of the CEQA determination for the 939 Lombard 
Street project compiled with the CEQA Guidelines and Chapter 31. 

Conclusion 

The department has determined, based on substantial evidence in the record, that the proposed 
project is categorically exempt from environmental review under CEQA on the basis that: (1) the 
project meets the definition of one or more of the classes of projects that the Secretary of 
Resources has found do not have a significant effect on the environment, and (2) none of the 
exceptions specified in CEQA Guidelines section 15300.2 prohibiting the use of a categorical 
exemption are applicable to the project. Specifically, as documented above, the Class 1 and Class 3 
categorical exemption was appropriately issued because the proposed project would demolish an 
accessory parking structure and construct a single-family residence. In addition, there are no 
unusual circumstances that would exclude the project from qualifying from a categorical 
exemption and no mitigation measures are required under CEQA. 
 
The Appellant has not met the legal burden of proof to demonstrate that the project does not qualify 
for a Class 1 and Class 3 categorical exemption. The department therefore respectfully recommends 
that the board uphold the CEQA categorical exemption determination and deny the appeal of the 
CEQA determination. 
















