Effective Date: March 1, 2023
Directive #: WDD 23-35 Supersedes: 20-35

PURPOSE

This policy provides the guidance and establishes the procedures regarding the prohibition on the
replacing of regular employees with Workforce Innovation and Opportunity Act (WIOA)
participants, and against infringing on the promotional opportunities of currently employed
individuals. This policy applies to Local Workforce Development Areas (Local Area) and other
recipients of WIOA funds, and is effective immediately.

REFERENCES

e WIOA (Public Law 113-128) Sections 181(b)(2) and (3)

e Title 20 Code of Federal Regulations (CFR) Section 683.270

e Workforce Services Directive WSD18-05, Subject: WIOA Grievance and Complaint
Resolution Procedures (September 4, 2018)

e Workforce Services Directive WSD19-02, Subject: Worker Displacement Prohibition (July 11,
2019)

BACKGROUND

The WIOA Section 181(b)(2) states the general prohibitions against displacing current employees
and against impairing existing contracts for services and collective bargaining agreements.

Additionally, WIOA Section 181(b)(3) states the prohibitions against replacing laid off employees
with WIOA participants and against using WIOA participants to replace employees who have been
terminated with the intent of so replacing them. Section 181(b)(3) of WIOA further prohibits
infringement on the promotional opportunities of currently employed workers.

Further information and clarification regarding federal requirements for ensuring that WIOA
participants do not displace other employees can be found in 20 CFR Section 683.270(a) through (c).
Finally, 20 CFR Section 683.270(d) provides that regular employees and program participants
alleging displacement may file a complaint under applicable WIOA grievance procedures.

POLICIES AND PROCEDURES

As required under WIOA Section 181(b)(2)(A) and 20 CFR Section 683.270(a), participants in
programs and activities authorized under WIOA Title | may not displace (including a partial
displacement, such as a reduction in the hours of non-overtime work, wages, or employment
benefits) any currently employed employee (as of the date of participation).


https://www.govinfo.gov/content/pkg/PLAW-113publ128/pdf/PLAW-113publ128.pdf
https://www.ecfr.gov/current/title-20/chapter-V/part-683?toc=1
https://edd.ca.gov/siteassets/files/jobs_and_training/pubs/wsd18-05.pdf
https://edd.ca.gov/siteassets/files/jobs_and_training/pubs/wsd19-02.pdf

WIOA Section 181(b)(2)(B) and 20 CFR Section 683.270(b) prohibit the impairment of existing
contracts for services or collective bargaining agreements. When a program or activity authorized
under WIOA Title | would be inconsistent with a collective bargaining agreement, the appropriate
labor organization and employer must provide written concurrence before the program or activity
begins.

As required by WIOA Section 181(b)(3) and 20 CFR Section 683.270(c), a WIOA participant may not
be employed in, or assigned to, a job if any of the following is true:

e Any other individual is on layoff from the same or any substantially equivalent job.

e The employer has terminated the employment of any regular, unsubsidized employee or
otherwise caused an involuntary reduction in its workforce with the intention of filling the
vacancy so created with the WIOA participant.

e Thejob is created in a promotional line that infringes in any way on the promotional
opportunities of currently employed workers as of the date of the participation.

Finally, 20 CFR Section 683.270(d) states that regular employees and program participants alleging
displacement may file a complaint under the applicable grievance procedures found in WIOA
Section 181(c) and 20 CFR Section 683.600. Local Areas are required to establish and maintain
procedures for participants and other interested parties to file grievances and complaints alleging
violations of WIOA Title | requirements as outlined in WSD18-05, and OEWD Directive 18-21.

As a part of its oversight responsibilities, OEWD is responsible for ensuring that there is a system in
place that facilitates compliance with the above-described non-displacement prohibitions in WIOA
and its associated regulations. OEWD contracted WIOA service providers must have procedures in
place to ensure compliance with the above prohibitions.

INQUIRIES

Inquiries should be addressed to the OEWD Director of Workforce Strategy at (415) 701-4848 or
email workforce.connection@sfgov.org.

OEWD and its service providers shall follow this policy. This policy will remain in effect from the date
of issue until such time that a revision is required.



